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I

PROCEDURAL BACKGROUND

The plaintiff, Athena Holdings, LLC brought a three-count complaint against the defendant Jan Marcus relating to his mother's admission and stay at plaintiff's skilled nursing facility. The three counts asserted were (1) breach of contract; (2) promissory estoppel; and (3) negligence. A trial was held in this matter on December 6, 2012 and post trial briefs were filed on January 31, 2013.

II

FINDINGS OF FACT

The plaintiff, Athena Holdings, LLC, also known as Laurel Ridge Health Care Center (“the Facility”), is a skilled nursing home facility located in Ridgefield, Connecticut. On November 12, 2008, the Facility admitted Blanche Marcus, the defendant's mother, from Danbury Hospital at the request of the defendant. The defendant, a practicing attorney, entered into written Admission Agreement (“the Agreement”) with the Facility and signed the Agreement as the “Responsible Party.”

The Agreement also provides in Section XVIII, entitled Obligation of Parties, that the “Responsible Party does not personally guarantee or serve as surety for payment as described in paragraphs II, III or XIV. Responsible Party liability for failure to perform any of the obligations set forth in this agreement shall be determined in accordance with the provisions of this agreement.” This section is in accordance with federal law. See 42 U.S.C. § 1396 and Connecticut General Statutes § 19a–550.

In contrast to this prohibition are the provisions of Section IV of the Agreement entitled “Residents Assets,” which sets forth clearly that: “(1) the Resident and Responsible Party agree to provide all information that may be requested by the Connecticut Department of Social Services in connection with the application for medicaid assistance in accordance with any deadlines established by the Department of Social Services; (2) if the Responsible Party has received a transfer of assets from the Resident that result in the Resident's ineligibility for Medicaid assistance, the Responsible Party agrees that these assets, or an amount of the Responsible Party's funds at least equal to these assets, will be used for the cost of care and services rendered to the Resident until the Resident is determined to be eligible for Medicaid assistance by the Connecticut Department of Social Services; (3) the Resident and Responsible Party agree to act promptly and expeditiously to establish and maintain eligibility for Medicaid assistance; and (4) the Resident and Responsible Party agree that, during the pendency of any application for Medicaid assistance, the Resident's monthly income, less a personal needs allowance as established by the Department of Social Services, will be paid to the Facility on or before the tenth of each month.”

In addition, in Section V of the Agreement entitled “Responsible Party Control or Access to Resident's Funds,” the Agreement provides that: “If the Responsible Party has control of or access to the Resident's income and/or assets, the Responsible Party agrees that these funds shall be used for the Resident's welfare, including but not limited to making prompt payment for care and services rendered to the Resident in accordance with the terms of this agreement.” Finally, the Agreement provides that if the Resident's account is fifteen day s in arrears, unless the Resident is eligible for Medicare or Medicaid, the Facility may transfer or discharge the Resident.

The defendant's mother was admitted to the Facility on November 12, 2008, and was a resident at the Facility until her death on May 10, 2009. The defendant's mother's stay at the Facility was initially covered by Medicare, but those benefits ran out on January 14, 2009. On January 12, 2009, the Facility's finance director, Nancy Silvestri, met with the defendant regarding his mother's financial status. The defendant advised Ms. Silvestri that he wanted to keep his mother at the Facility and that he would apply for Medicaid benefits to pay for her care. At that meeting the defendant was also given a form to sign over his mother's monthly Social Security benefits to the Facility. The defendant did not return an executed form on that day or any day thereafter so that his mother's Social Security income would be paid directly to the Facility. At no time did the defendant independently turn over such funds to the Facility. Instead defendant kept his mother's Social Security benefits and pension benefits, which were received monthly in a checking account controlled by him, for his own use. These monthly payments totaled $1652.00. At trial the defendant did not dispute that his mother's Social Security and pension benefits should have gone to the Facility. (Trial Tr. 154.)

For the next two months, the defendant continued to represent to Ms. Silvestri that he was going to apply for Title XIX Medicaid benefits for his mother. During that time, the defendant had a power of attorney for his mother and controlled her bank accounts. In February 2009, four checks were written to him by his mother in the total amount of $8,100. In addition to those funds, the defendant regularly used the funds in his mother's accounts to pay phone bills and some of his law firm's expenses. The defendant regularly took money out of his mother's bank accounts at ATM machines for his own personal use while she was in the Facility.

On March 17, 2009, the defendant finally applied for Title XIX Medicaid benefits for his mother. The Connecticut Department of Social Services sought a copy of the power of attorney which the defendant had admittedly drafted, three years of banking statements from the defendant's mother's account with explanations of withdrawals over $1000, and a verification of an Anthem health insurance premium. Mr. Mallory, of the Connecticut Department of Social Services, testified at trial that the bank statements were requested to find out whether there were any transfers of assets that might be considered as improper and penalty would be assessed. (Trial Tr. 174.) He also testified that the transfer of assets is improper if an applicant's funds are used for someone other than the applicant. The Department of Social Services gave the defendant a deadline of April 3, 2009, to provide this information and defendant failed to do so. The Medicaid application for the defendant's mother was denied on April 29, 2009 due to defendant's failure to respond to the Department of Social Services request for information. Thereafter, the defendant persuaded the Department of Social Services to reopen the application and the defendant was given another opportunity until May 15, 2009, to provide the above requested information. The defendant never provided the requested information, particularly his mother's banking records. On June 12, 2009, the Department of Social Services denied the application for Medicaid assistance due to lack of requested information.

On May 9, 2009, the defendant's mother passed away. The plaintiff in this action seeks fees of $47,444 from January 15, 2009 through May 10, 2009, for the defendant's mother's care at the Facility. Evidence was offered at trial that the Medicaid rate, had the Department of Social Services granted the Medicaid application, was $29,461.68 for the same time period.

III

DISCUSSION

1. Breach of Contract

The plaintiff first claims that the defendant had committed multiple breaches of the Agreement and therefore the plaintiff is entitled to the full balance due relating to the defendant's mother's stay at the facility. “The elements of a breach of contract action are the formation of an agreement, performance by one party, breach of the agreement by the other party and damages.” (Internal quotation marks omitted.) Whitaker v. Taylor, 99 Conn.App. 719, 728, 916 A.2d 834 (2007).

In the present case the parties undisputedly entered into the Agreement for the care and treatment of the defendant's mother at the Facility. The plaintiff performed its obligations by providing care as well as room and board to the defendant's mother. The plaintiff claims that the defendant breached the Agreement in several ways, including: (1) failing to provide all information that was requested by the Connecticut Department of Social Services in connection with the application for medicaid assistance in accordance with any deadlines established by the Department of Social Services; (2) the defendant failed to transfer his mother's monthly income, including her Social Security and pension payments, to the Facility; (3) the defendant failed to act promptly and expeditiously to establish and maintain eligibility for Medicaid assistance; and (4) the defendant transferred to himself assets belonging to his mother which could have been used to pay the Facility.

The issues of this case are resolved by the above sections which require the Responsible Party, if he has control of the Resident's funds, to use those funds to pay the Facility for the Resident's care. The court finds that this is the situation in this case and that this language is clear and unambiguous. The defendant had control of his mother's bank accounts and full access to the monthly Social Security and pension benefits she was receiving in those accounts. It is undisputed that the defendant breached the Agreement when he failed to turn over the four payments of $1,652 in Social Security and pension benefits deposited in this mother's account to the Facility to pay for her care and treatment. Instead the defendant used the majority of those funds for his own benefit. In addition, the defendant breached Section V of the Agreement, in failing to use his mother's funds for her care and treatment at the Facility. Instead, while in control of these bank accounts, the defendant had his infirm Resident mother transfer $8,100 from her bank accounts to him and no payments were being made to the Facility for her care and treatment. Based on the evidence offered at trial, the court finds that the defendant, not his mother, had control of these accounts, and the transfers made therefrom. The court does not find the defendant's testimony at trial to be credible as to who was in control of these accounts nor as to the manner in which the $8,100 in “gifts” were made. Under Section V of the Agreement, the defendant agreed that if he was in control of his mother's income and/or assets, he would ensure that such income and/or assets would be used for his mother's welfare, including the making of payment for care and services rendered to his mother at the Facility in accordance with the terms of the Agreement. Instead of using this income and/or assets at his disposal to pay the Facility, the defendant paid himself.

While the defendant may be liable for his mother's income and/or assets that were in his control which were not transferred to the Facility as provided under the Agreement, the court finds that the defendant is not liable for the remaining balance of his mother's debt to the Facility. The plaintiff argues that the defendant became obligated for the entire debt his mother owed to the Facility due to his failure to timely apply for Medicaid assistance and by failing to provide the information requested by Department of Social Services. However, a careful review of the Agreement shows that it contains no language subjecting the Responsible Party to additional liability as a result of his failure to discharge the foregoing duties. To the contrary, the unambiguous language of Section XVIII of the Agreement clearly provides that the Responsible party does not guarantee or serve as a surety for payment of the debt incurred by the Resident, in this case the defendant's mother. There is no language in Section XVIII that provides any exception to this rule due to a breach by the Responsible Party of any portion of the Agreement.

Based on the evidence offered at trial, the defendant's mother had limited assets and there were no additional assets, other than what defendant transferred and/or used for himself, from January 20, 2009 through the time of her death, which should have been transferred and/or used to pay the debt claimed by the Facility. Accordingly, the court finds that the plaintiff has sustained its burden of proof with respect to its breach of contract claims relating to Sections IV and V of the Agreement and enters judgment in the plaintiff's favor on this count in the amount of $15,778.00. This amount is comprised of the $8,100 transfer to defendant, $6,608 in Social Security and pension benefits that the Facility would have been entitled to under the Agreement and after review of the bank records, $1,070 of his mother's assets that defendant took for himself that should have been available to pay the Facility.

2. Promissory Estoppel

In the Second Count of the Amended Complaint, the plaintiff has asserted a claim of promissory estoppel as against the defendant. The plaintiff claims that: (1) the defendant made a promise to the plaintiff concerning applying for Medicaid benefits and establishing eligibility for Medicaid benefits for his mother; (2) the defendant reasonably should have expected the plaintiff to admit and retain his mother at its Facility in reliance on that promise; (3) the plaintiff reasonably relied on the defendant's promise in admitting and caring for his mother; and (4) enforcement of that promise is the only way to avoid injustice to the plaintiff.

Aside from demonstrating the existence of a clear and definite promise, a plaintiff asserting a claim of promissory estoppel must also establish “two additional elements: the party against whom estoppel is claimed must do or say something calculated or intended to induce another party to believe that certain facts exist and to act on that belief and the other party must change its position in reliance on those facts, thereby causing some injury ... It is fundamental that the person who claims an estoppel must show that he exercised due diligence to know the truth, and that he not only did not know the true state of things but also lacked any reasonably available means for acquiring knowledge.” Chotowski v. State, 240 Conn. 246, 268–69, 690 A.2d 368 (1997). “Thus, a promisor is not liable to a promisee who has relied on a promise if, judged by an objective standard, he had no reason to expect any reliance at all.” D'Ulisse–Cupo v. Board of Directors of Notre Dame High School, 202 Conn. 206, 213, 520 A.2d 217 (1987).

In this case, the notes of Ms. Sylvestri, the Facility's financial advisor, make it clear that she was in contact with the Department of Social Services herself and was fully aware of the status of the Title XIX application and that as of March 13, 2009, no application had been filed. (Ex. 13.) In addition, Mr. Mallory from the Department of Social Services was in frequent contact with the Facility in March and April 2009 and kept it fully apprised as to the status of the application, including advising it that the Department of Social Services had not received information that was due to it by April 3, 2009. Id. On April 20, 2009, Mr. Mallory from the Department of Social Services once again contacted the Facility and advised it that the Medicaid application was going to be denied. On April 29, 2009, Ms. Sylvestri noted in her notes that the defendant's mother's Medicaid application was denied. Id.

The evidence is clear that the plaintiff was kept fully apprised of the status of the defendant's mother's Medicaid application by the Department of Social Services and that it was fully aware that the application was going to be denied. Thus, the plaintiff was not “in the dark,” relying solely on the defendant's promises as to the status of the application. The plaintiff not only exercised due diligence to find out the truth about the defendant's mother's Medicaid application and its status, but it actually was told the true state of the application directly from Mr. Mallory, the Department of Social Services representative. The plaintiff although claiming it changed its position based on defendant's promise to get Medicaid assistance, in actuality did not because it had never relied on defendant's statements as to the status of the application. It frequently and actively sought out and acquired the information relating to status of the application from the Department of Social Services.

As the plaintiff cannot sustain its burden of proof that the defendant's statements as to the Medicaid application induced it to believe that certain facts existed and induced it to act on that belief, the court finds in favor of the defendant on the Second Count of plaintiff's Amended Complaint.

3. Negligence

In the Third Count of the Amended Complaint the plaintiff has asserted a claim for negligence against the defendant for his failure to provide the Department of Social Services with the documents it requested which resulted in the Department of Social Services denial of the Medicaid application.

“The essential elements of a cause of action in negligence are well established: duty, breach of duty, causation; and actual injury ... Duty is a legal conclusion about relationships between individuals, made after the fact, and [is] imperative to a negligence cause of action ... Thus, there can be no actionable negligence ... unless there exists a cognizable duty of care ... The test for the existence of a legal duty of care entails (1) a determination of whether an ordinary person in the defendant's position, knowing what the defendant knew or should have known, would anticipate that harm of the general nature of that suffered was likely to result, and (2) a determination, on the basis of a public policy analysis, of whether the defendant's responsibility for its negligent conduct should extend to the particular consequences or particular plaintiff in the case.” (Internal quotation marks omitted.) Murdock v. Croughwell, 268 Conn. 559, 566, 848 A.2d 363 (2004).

The plaintiff concedes that its negligence claim is based on obligations set forth in the Agreement to which the defendant was a party. “[P]utting a contract tag on a tort claim will not change its essential character. An action in contract is for the breach of a duty arising out a contract; an action in tort is for a breach of duty imposed by law.” Gazo v. Stamford, 255 Conn. 245, 263, 765 A.2d 505 (2001). “[A] mere breach of the contract [does] not afford a basis for a recovery in tort” absent the existence of the usual elements for a recovery in tort. Dean v. Hershowitz, 119 Conn. 398, 409, 177 A. 262 (1935).

The plaintiff's claims against the defendant arise out of the contractual obligations between the parties, in particular the requirement that the defendant would expeditiously proceed with a Medicaid application and provide all necessary paperwork to DSS. There was no independent duty of the defendant to apply for Medicaid benefits for the benefit of his mother, and the plaintiff points to none, other than what is specified in the Agreement.

This court finds that the plaintiff cannot sustain its burden of proving that the independent duties it claims the defendant breached arose outside of the Agreement. Therefore, judgment is rendered for the defendant on the plaintiff's claims for negligence asserted in the Third Count of plaintiff's Amended Complaint.

4. Attorneys Fees

Both parties contend they are entitled to reasonable attorneys fees in this action. The plaintiff contends that pursuant to Section XIII of the Agreement, it is entitled to its costs of collection, including reasonable attorneys fees. The defendant contends that if he successfully defends any of the claims asserted by the plaintiff in this action, he is entitled to attorneys fees pursuant to General Statutes § 42–150bb. Section 42–150bb provides in relevant part: “Whenever any contract or lease entered into on or after October 1, 1979, to which a consumer is a party, provides for the attorneys fee of the commercial party to be paid by the consumer, an attorneys fee shall be awarded as a matter of law to the consumer who successfully prosecutes or defends an action or a counterclaim based upon the contract or lease ...” “Section 42–150bb clearly authorizes an award of attorneys fees to the consumer who successfully prosecutes or defends an action or a counterclaim on a consumer contract or lease.” (Citations omitted; internal quotation mark omitted.) Aaron Manor, Inc. v. Irving, 307 Conn. 608, 617, 57 A.3d 342 (2012).

In this case, while the defendant did prevail on the Second and Third Counts of plaintiff's Amended Complaint, the plaintiff prevailed against defendant on its First Count for breach of contract. Thus, pursuant to General Statutes § 42–150bb, the defendant did not successfully defend this action and he is not entitled to reasonable attorneys fees under this section. The plaintiff, however, is entitled to its costs of collection, including reasonable attorneys fees pursuant to the terms of the contract.

The plaintiff is ordered to file an affidavit of attorneys fees by May 15, 2013 and a hearing on the plaintiff's attorneys fees will be scheduled thereafter.

IV

CONCLUSION

Having met its burden of proof as to its breach of contract claim against the defendant, for the reasons stated above judgment shall enter in favor of the plaintiff on the First Count of the Amended Complaint in the amount of $15,778.00, plus costs and attorneys fees. Judgment shall enter in defendant's favor on the Second and Third Counts of plaintiff's Amended Complaint.

BY THE COURT

Ozalis, J.
