UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF TENNESSEE
SOUTHERN DIVISION

KERRY GROWDON, by Robert T.
Foister & Gregory D. Willett,
Conservators

CASE NO.

Plaintiff,
V.

PATTI KILLINGSWORTH,
ASSISTANT COMMISSIONER &
CHIEF OF LONG TERM CARE,
BUREAU OF TENNCARE; DARIN
GORDON, DIRECTOR, BUREAU OF
TENNCARE; MARK EMKES,
COMMISSIONER, TENNESSEE
DEPARTMENT OF FINANCE &
ADMINISTRATION; and RAQUEL
HATTER, COMMISSIONER,
TENNESSEE DEPARTMENT OF
HUMAN SERVICES

N N N N N N N N N N N N N N N N N N N N N N

Defendants.

COMPLAINT

INTRODUCTION

1. The defendants are violating Plaintiff Kerry Growdon’s rights under the Medicaid
Act." As a nursing-home resident receiving TennCare (Tennessee’s Medicaid program), Ms.
Growdon must use her available monthly income toward the cost of her care (patient liability).
The Act allows for a reduction of Ms. Growdon's countable monthly income and a corresponding
reduction in the amount of her patient liability to enable her the ability to pay certain necessary
medical expenses not covered by TennCare. This policy allows nursing-home residents like Ms.

Growdon to retain enough income to pay off their non-covered medical expenses while ensuring

142 U.S.C. §§ 1396a et seq. (the “Medicaid Act” or “Act”).
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that the costs of their nursing-home stay is covered. Despite clear federal guidelines and the
provisions of the TennCare plan, TennCare is refusing to reduce Ms. Growdon’s countable
monthly income by her non-covered medical expenses with a corresponding reduction to her
patient liability. Ms. Growdon is entitled to a declaration that TennCare’s policy violates federal
law, an injunction requiring TennCare to reduce her countable income allowing her to use her
income to pay off her non-covered medical expenses, and other relief.

JURISDICTION & VENUE

2. This Court has jurisdiction of this action under 28 U.S.C. § 1331.
3. This Court is a proper venue for this action under 28 U.S.C. § 1391(b).

PARTIES

4. Plaintiff Kerry Growdon is 62 years old. Ms. Growdon is a disabled person under
Tennessee law and is the subject of a conservatorship (Chancery Court for Hamilton County,
Tennessee, Part 1, Case No. G-0518). Ms. Growdon lives in the nursing facility section of
Orange Grove Center in Chattanooga, Tennessee. Orange Grove is a private, non-profit
organization serving adults and children with developmental disabilities. Ms. Growdon has lived
in the nursing facility section of Orange Grove since July 2010. Ms. Growdon’s conservators,
Robert T. Foister and Gregory D. Willett, bring this action on her behalf. (See Letters of
Conservatorship, attached as Exhibit A.)

5. Defendant Patti Killingsworth is an Assistant Commissioner of the Bureau of
TennCare and its Chief of Long Term Care. The Tennessee Department of Finance and
Administration is the state agency charged with administering the TennCare program. The
Bureau of TennCare is the part of the Department of Finance and Administration that administers

and sets policy for TennCare.
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6. Defendant Darin Gordon is the Deputy Commissioner of the Tennessee
Department of Finance and Administration and the Director of the Bureau of TennCare.

7. Defendant Mark Emkes is the Commissioner of the Tennessee Department of
Finance and Administration.

8. Defendant Raquel Hatter is the Commissioner of the Tennessee Department of
Human Services (DHS). DHS determines a person’s eligibility for TennCare according to
policies established by the Bureau of TennCare. DHS also conducts administrative hearings and
appeals and makes the final administrative decisions in cases in which persons claim to be
aggrieved by DHS’s TennCare-eligibility decisions.

FACTS

0. The Medicaid Act prescribes a two-step process for determining Medicaid
eligibility and benefits for a nursing-home resident. In the first stage, eligibility is determined by
computing the person’s gross income and comparing that to the Medicaid income eligibility
level. If the gross income is less than the Medicaid income eligibility level the person is deemed
eligible for Medicaid. In Tennessee, if an individual is over the income eligibility level, a
Qualified Income Trust (also known as a QIT or Miller Trust) can be used pursuant to 42 U.S.C.
§ 1396p(d)(4)(B) for the individual to qualify for Medicaid benefits. Once the individual is
determined to be eligible for Medicaid benefits from an income prospective, a patient liability is
computed in the second stage, the "post-eligibility" stage. Ms. Growdon established a QIT and
was determined to be income eligible for Medicaid benefits starting in September of 2010.

10.  In the second stage, the nursing-home resident’s gross income is required to be
reduced by certain deductions to determine the amount of the patient liability. Among the
required deductions are necessary medical or remedial care expenses recognized under state law
but not subject to payment by the state's Medicaid plan or any other third party. 42 U.S.C. §
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1396a(r)(1)(A)(ii); 42 C.F.R. § 435.725. After appropriate deductions, the balance of the
nursing-home resident’s gross income is the amount of the patient liability.

11.  InJuly 2010, Ms. Growdon entered the nursing facility section of Orange Grove,
where she still resides. Ms. Growdon, however, did not become eligible for TennCare until
September 2010. DHS determined that the effective date of Ms. Growdon’s TennCare coverage
was September 1, 2010; thus, her nursing home care from September 1, 2010, forward has been
or is to be paid for by TennCare.

12.  Ms. Growdon, however, incurred and continues to owe Orange Grove for nursing
home care she received in July and August, 2010, months in which she was not eligible for
TennCare. These expenses total $21,723.66. Orange Grove has not written off or forgiven these
expenses. Ms. Growdon is and remains solely responsible for paying these expenses. These
expenses, known as pre-eligibility medical expenses or PEMEs, are necessary medical care
expenses recognized under state law but not subject to payment by TennCare or any other third
party (which TennCare refers to as “non-covered expenses”). This action concerns whether, as
part of the patient-liability computation, TennCare must deduct Ms. Growdon’s PEMEs.

13. The Medicaid Act allows states to establish “reasonable limits” on the amount of
non-covered expenses such as PEMEs that nursing-home residents may deduct to reduce their
patient liability. States must submit any proposed “reasonable limits” to CMS for approval as
part of their Medicaid plans. In 2005 the State of Tennessee submitted a proposed amendment to
its State Medicaid Plan to CMS for approval (copy attached as Exhibit B). The proposed
amendment dealt with non-covered medical expense deductions from income but did not allow

for the deduction of PEMEs. The proposed amendment was not approved as submitted; the
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amendment that was approved by CMS in 2005 expressly allowed for PEMEs to be deducted
from eligible individuals' monthly income (copy attached as Exhibit C).

14.  Under a March 1, 2011, state plan amendment (SPA), Tennessee established a
limit on the amount that nursing-home residents may deduct for non-covered expenses such as
PEMESs. The operative SPA limited the non-covered medical expenses that could be deducted
from income by nursing-home residents to only those expenses which were incurred within three
months of the month in which they applied for TennCare. Thus, PEMEs “incurred more than
three months prior to the month of application for [TennCare] are disallowed as a deduction from
patient liability.” (Supplement 3 to Attachment 2.6-A, “Reasonable Limits on Amounts for
Necessary Medical or Remedial Care Not Covered Under Medicaid,” effective March 1, 2011,
copy attached as Exhibit D).

15. TennCare refers to non-covered expenses that may be deducted as “Item D
Expenses.”

16. On September 9, 2011, Patti Killingsworth, an Assistant Commissioner of the
Bureau of TennCare and its Chief of Long Term Care, issued a memorandum to Medicaid
nursing facility administrators and others (Killingsworth Memo, copy attached as Exhibit E).
The Killingsworth Memo purports to explain changes that the March 1, 2011, SPA made to
TennCare regarding “allowable medical deductions from patient liability (commonly referred to
as ‘Item D’)." (Id.) The Killingsworth Memo recognized that, under the SPA, “allowable
medical expenses incurred within three months prior to the month of application for Medicaid
are allowed as an item D expense.” (Id.) However, the Killingsworth Memo went further,
stating that allowable medical expenses incurred within three months prior to the month of

application for Medicaid may be deducted to reduce patient liability only if “the person would
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have been income and resource eligible [i.e., eligible for Medicaid] at the time the expense was
incurred.” (Id.)

17. The “eligibility” requirement stated in the Killingsworth Memo is directly
contrary to the Medicaid Act, the TennCare plan and the TennCare Policy Manual. In fact, the
TennCare Policy Manual states, “Medical expenses incurred during Medicaid/TennCare
ineligibility do not impact on whether the bill is an allowable medical expense.” (TennCare
Policy Manual (Dec. 2009), at p. 142, excerpts attached as Exhibit F) (emphasis added). The
TennCare Policy Manual then offers this example:

Mrs. Carter applied for Medicaid/TennCare for the month of
January. She did not meet Medicaid/TennCare eligibility for that
month. She reapplied for March. The expense applied in the
previous month, but which did not result in eligibility, may be used

as an Item D in a later month if still owed and there are plans to
pay the expense.

(1d.)

18.  After becoming eligible for TennCare, Ms. Growdon twice requested that her
PEMEs be deducted from her income to reduce her patient liability. DHS ignored her requests.

19. Ms. Growdon raised the issue by appealing the amount of her patient liability
through DHS’s administrative appeals process. At each level, DHS has denied Ms. Growdon
relief.

20. On March 19, 2013, DHS entered its final order denying Ms. Growdon’s request
for relief. (Final Order, by Michelle Waldrop, Assistant Commissioner, Appeals & Hearings,
entered March 19, 2013, copy attached as Exhibit G.) In that order, DHS explicitly relied on
the Killingsworth Memo to hold that Ms. Growdon cannot use her PEMEs to reduce her patient
liability. As the order states,

Clearly, the Memo from Ms. Killingsworth establishes TennCare
policy regarding "Item D" expenses incurred within three (3)
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months prior to the month of application for Medicaid. Pursuant to
the Memo the [applicant] would have to have been income and
resource eligible at time the "Item D" expense was incurred.
Pursuant to Tenn. Comp. R. & Regs. 1200-13-13-.02(b)&(c), the
Department of Human Services must determine eligibility for
Medicaid according to policies established by TennCare.
Additionally, a Department of Human Services Hearing Official
has no authority to rule on the validity of a TennCare policy. See
Tenn. Comp. R. Regs. 1240-5—5-.01(1). There is no factual
dispute that the Appellant [Ms. Growdon] was not income or
resource eligible prior to September 1, 2010. As such the Hearing
Officer properly dismissed this portion of the appeal under Tenn.
Comp. 1240-5-3-.04(3) & (6).

(Id.)

STATEMENT OF CLAIM

21. The defendants are violating Ms. Growdon's rights under 42 U.S.C. § 1396a(r)(1)
and 42 C.F.R. § 435.725 by refusing to deduct her PEMEs in computing her post-eligibility
income and corresponding patient liability, for which relief is available pursuant to 42 U.S.C. §
1983 and the Supremacy Clause of the Constitution of the United States.

22. The defendants are violating 42 U.S.C. § 1396a(r)(1) and 42 C.F.R. § 435.725 by
applying the “eligibility” requirement stated in the Killingsworth Memo. As DHS's Final Order
states, the “eligibility” requirement is the policy of the Bureau of TennCare. (Exhibit G, at p. 3.)
That policy has materially and adversely affected Ms. Growdon’s right to use her monthly
income to pay her past due and unpaid medical expenses that were incurred within the three
months prior to her becoming eligible for TennCare benefits.

23. Tennessee did not include the “eligibility” requirement stated in the Killingsworth
Memo in the proposed plan amendment submitted to CMS for approval. In fact, CMS rejected
Michigan’s attempt to impose the same requirement, stating “[n]ursing home costs incurred prior

to a period of Medicaid eligibility are deductible under the post eligibility process, since these

expenses were incurred when the person was ineligible for Medicaid and thus Medicaid did not
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pay for them.” Miller ex rel. Morrish v. Olszewski, No. 09-13683, 2009 WL 5201792, at *5
(E.D. Mich. Dec. 21, 2009) (quoting letter of September 28, 2005, from Gale P. Arden, Director,
Disabled and Elderly Health Programs Group, Center for Medicaid and State Operations, CMS).

WHEREFORE, Ms. Growdon demands judgment:

1. Entering a declaration and a permanent injunction requiring the defendants, their
subordinates, agents, and assigns to deduct Ms. Growdon’s PEMEs, incurred in July and August
2010, from her post-eligibility income and adjust her patient liability accordingly.

2. Ordering the defendants to cause the Bureau of TennCare and DHS to change
their policy immediately to comport with 42 U.S.C. § 1396a(r)(1) and 42 C.F.R. § 435.725 and
to publish such changes to all state offices and agencies administering TennCare policy.

3. Awarding Ms. Growdon reasonable attorney's fees and costs pursuant to 42

U.S.C. § 1988 and all other relief to which she is entitled.

CHAMBLISS, BAHNER & STOPHEL, P.C.

By: _/s/ D. Aaron Love
Stephen D. Barham (BPR No. 019292)
D. Aaron Love (BPR No. 026444)
Liberty Tower
605 Chestnut Street, Suite 1700
Chattanooga, TN 37450
Telephone: (423) 756-3000
Facsimile: (423) 265-9574
sbarham@cbslawfirm.com
alove@cbslawfirm.com
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WOODS OVIATT GILMAN LLP

René H. Reixach

(motion for pro hac vice admission to be filed)
2 State Street

Rochester, NY 14614

Telephone: (585) 987-2858

Facsimile: (585) 987-2958
rreixach@woodsoviatt.com

RON M. LANDSMAN, P.A.

Ron M. Landsman

(motion for pro hac vice admission to be filed)
200-A Monroe Street, Suite 110

Rockville, MD 20850

Telephone: (240) 403-4300 x-101

Facsimile: (240) 403-4301
rml@ronmlandsman.com

Attorneys for Plaintiff Kerry Growdon
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Chancery Court for Wanulton Countr, Tennessee
BERRY GROWIMIN Docket No. GG-0518
2428055810 PArT |
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June 21, 2005

Renard L. Murray "
Divisson of Medcaid

"Centory R¢ Madicare asd Modicasd Services (CMS)

Atlants Foderal Contier

61 Forsyth Street, S.W., Suite 4T20

Atlarga, GA Y000)-890%

Dear Mr, Mumay:

Acticn Transramal 05007 is an amendment 10 the Teanessee Title XIX Meodicaid State Plan,
which is deing forwended 10 your office for review and approval. This plan amendment is being
subenitied 10 point out deductions that raay be made from 1otal income available for Be cont of

losg-terrs narsing homie care,

Should you have any questions or need additional information, please contact Susic Daind &
(615) 7410215,

Exhibit B
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Revisionr HCFAPM353  (BERC) SUPPLEMENTAL 3 TO ATTACHMENT 26A

MAY 1985 Page 3
QME NO = 09180193

STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

REASONABLY LIMITS ON AMOUNTS FOR NECESSARY MEDICAL
OR REMEDIAL CARE NOT COVERED UNDER MEDICAID

Methodology Used Sor Dadacinog of deowimod Expensos £ Mocossad Madaal or Remedial Cae Sr
outitiannliand § S the Poat-Eligihd : T

Tho Sllowing deductions may be made from the total income avadiable for the cost of long-term
nursiag home care in the following order:

1. Pearsonal poeds allowance: $40 for an ndividual,

b3 Allecation o cighie dpendent(s) at home reduced by the amoust of te depandent’s
OWT INCOme.

3 Monthly conts for health insarance premiamis) paid by the cligble individual,

4 Payments for ONLY $e following types of medical or remedial care recognized ender
state law, buz not encompassed within he State’s Medicald Plan, sebject 10 @ ollowing
conena  (Types of medical or remedial care not inchuded is s list are not allowshle
daductions. )

T & Eyeglanes and noctaary rdatad sarvices, Dedactions can oally be made for (he
following services sad mest bo e least of the provider's ussal and customary
charges, dlled charpes, or the Medicaid fee schedule.

(i)  Examinstica and refraction
(i) Frame
(3) Lermes (bhifocal)
(V)  Leoses (single)
b Hearing sids and necessary related services. Deductions cas caly be made for e

following services and must be the loast of Be provider’s wual and customery
charges, billed charges, or the Meadicald fee schedule

() Asdicgram

(") BarmoM

(W) Hewring ald

(v)  Batterigs
TN Ne. Q5007
Supersades Agproval Date Effoctive Dute 0451408
TNNe 2017 & 9127

HCPA 1D 4093k 0002P
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Revisioor HCFAPMASS3  (BERC) SUPPLEMENTAL 3} TO ATTACHMENT 26A

MAY 1985 Page 4
QMEB NO. 0982193

STATE FLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

STATE: TENNESSEE

REASONABLE LIMITS ON AMOUNTS FOR NECESSARY MEDICAL
OR REMEDIAL CARE NOT COVERED UNDER MEDICAID

(v)  Hewriag aid orientation

c Dental services. Deducticas can be made for rostine and emerpency dental
services and in socordance with the Buresu of TermCare's denmal foe listing,
whether such services are provided st & dontal office, ce-site ot e loag lerm care
facility, or throegh a mobile Seatal services provider that comtracts with the loag-
term cace facility,

4 Specialized chairs sach a8 cdectric wheelchairs. Doductions will e restricted 10
the Jesser of the Medicare prevling charges o e Madicad fee schedale.

s Charges for nursing home days inourmed as the result of bed-bolds or therspeusc lesve
days when the recipient i sway fom the nursisg facility are sot allowsble deducsions
These charges e allowed when e individual is is en Imtermediate Care Facilty for the

 Mertaily Retarded (ICHMR)
& Charpes incurred by the residert s & result of the numing facility’s failure to timely

sbmit or renew a provicusly stbmittod Pre-Admission Evaduation (PAE) are st
alowahle doductions.

Dlossier — — ——

Supenada Approval Daee Effective Dute 03031 9¢

e INNO SRR PL2T - ——
HCFA D 4093E0002P
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DA i C/h7s

& Foyh 9 e 6T
mwm CINTING hw MITNSAT 4 W2 AD DTS

November 15, 2008

). D Hikey, MDD, Daputy Commmissionor
Deparument of Firance and Admmistration
Burcss of TereCae

739 Chaach Strogt
Nashville, TN 172476501

Anertion: George Woads

RE: Termessce Tide XIX Sune Plan Amendnest, Traroening #05.007

Dyar D, Hickey:

We have reviewed the proposcd sneadment to the Tosnesice Modicsd Suate Plan that was subenined
eader twennitid psmber 05007, This mnendrment propones 10 place resscrsble Srrats on ¢ mosrt
of incumred nocopeny madical end semedial care exponaes which muad be &oductod Fom a nurding
facibty resddent’y incorme under e post clipitelny trestement of Boome procom.

Based on the information that has boent peovidad, we e plesncd 10 infonm yos St Modicaad Sene
Plan Amendmenst (5-007 weas approved om Noversber 14, 2008, The effective date of this
snendment s Aggust 1, 2005, We e encloning the approved HOFA-179 and plan pages.

M you bave amy questions of ncod ary farer auiitance, plosse contact Cheryl Brimags =
(404) S62-71 16,

Sincerely,

Mﬁ/m...],

Renaad | Murry, DM
Associste Rogioral Adsirotesor
Division of Modicald & Oildeen's Hesdth
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Revigon: HCYA-IM-85-)  (BERC) SUPFLEMENT J TOATTACHMENT 26A
MAY 1945 Page |

QMEB NO.: 09380193
STATE PLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT
STATE: IENNESSEL

REASONABLE LIMITS ON AMOUNTS FOR NECESSARY MEDSCAL
OR REMEDIAL CARE NOT COVERLD UNDER MELICAID

The Brllrwing dedocions may e made Bom D 2l ncoms avallable for S cont of Tomg erm marny
Mo cate

Payments for e following hypes of medcal or remodial care recognined snder sase law, bat e
encompavied withen fhe State’s Modicad Plan, subgect 10 the foflowing criteria.

L Eyeglmses and nocessawy relaied sorvices.  Deducsions can only be made for the following
services sad most be e kot of the provider's wsasl asd cutomary changes, hilled harges, or

the Madcad foe schodule,

Ll Lxamnaton asd sefractaon
() I rame

(8i)  Lemmes (bifocal)

(W) Lomes (wngk)

f

. Hearing aidy sad sccewary relssed services.  Dedutticoes can cnly be made for the

wrvicos and svest be the leat of e provider's weal asd costomary charges, billed charges, or
0 Medocand foe whatale

() Asdiogram

() LarowM

(R  Mewng

(")  Baneres

(V) Hearng s oremstion

3 Dertal services, Dodectons can bo made for rowting aad emergency dental services
sccordanie with e Burvas of TorerCare's dovmal fog Sanng. whether sach seryicon e
Mo Seatal 0w, onaite ot e bag v owre BiNty, oF Beough & mobele dental
poovidier Dt contracts with The hong-derm care foslny

1

Aggroval D 1171405 Effective Dute: (00103
HCTA B 093500029
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Roviskon: HCFA-PMES-3  (BERC) SUPPLEMENT 3 TO ATTACHMINT 244
MAY 1985 Pags 2
QME NO. 09180193
STATE PLAN UNDER TITLE X1X OF THE SOCIAL SECURITY ACT
SYATE: TENNESSEE

REASONABLE 1LINITS ON AMOUNTS FOR NECESSARY MEDICAL
OR KEMEDIAL CARE NOT COVERED UNDER MEIICAID

4 Specialaed chain wxch as cloctric wheslkchain  Dodections will de revtncied 0 e losmer of e
Modcare peevailng charges or the Medicad foe schodule.

s Deductionn for any other mofical scrvice rocognited seder State law bt sct covered by
Medicasd will be made at the least of $w prowider’s wrsal and customary charges, billed dharpes,
or B of the Modcare foe schodule.  Deductions will be allowed only for services tha are

Sotermined by the state 1o be madically secomery for the particalar individasl on whone bebalf
1he servoes ard Jeing requestad.

Charges Sr purving hosee days incurmad s the rosalt of bod-holds or therapeutic lave davs that we n
excews of the aameber of days covered vader the Modoaid Stne Plas for D type of facilty & qaertion xe
sct allowable dodections

w Approval Dase: 1]/1498 Effective Dt 0890193
HUFA ID. a9 ooy
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SUPPLEMIENT 3 TO ATTACHMIENT 25-A
;’.’no; 09580193

STATE FLAN UNDER TITLE XIX OF THE SOCIAL SECURITY ACT

STATE: TEMNES

REASONABLE LIMITS ON AMOUNTS FOR NECESSARY MEDICAL
OR REMEDIAL CARE NOT COVERED UNDER MEDICAID

Medodakay Used fa Dodaction_of lacured Excesser for Neconers Madioal of Remobel Cae S
Lalodrokioed Paces 0 O A Elean Agvinmsa o uxx,

The Sollowing deductions will be sade from the total iacome svalisble for $w cox of long-sem suning
Sorme cae

Paymecets for e Rllowing types of modical or remolisl core rcogaized wnder state law, St ot
eocompamsed withia the Siste’s Modicald Mas or e TemaCare Demoratration, mibyect 0 the Slowing

Revisions WCPA-PMA3D  (RIRC)

1. Eycglascs and poccmary rolated services oot covared snder B Siae plan o the TomaCwe
domoastration. Deductions can caly be made Sor 8 following serviom snd meest be O losss of
e provador’s ssual and cusomary charges, Nied charges, o the Modicald fee schadule,

0 Eawrisaticn and refoacton

) Freee
(8 Lamsss (facal)
(v)  Losscs (daghe)
b u-n:-tmm Dc:mndh-hhﬁ&-u
wrvices and e porvider's nad Ballod
e ~ custorsary charges, charges, o
W Adogyan
o) Par modd
() Mearing 8id
{v) Beteris

) Mearing sid orlemcation

) Dental services.  Dedoctions cen b mede for muine and emerpency destad services ad in
sccordeace wih the Tamen of TeoaCace's dontal for listing, whether wach servioes we provided
* 3 destal ofcn. so-site ol the long leem care Sacility, or throogh & mobile dental services

provider (e confracts with ihe loog-serm cere faciiey.
TN No. 11900 Approval Date 080741 Efisctve Date OAT101
Supenada
TN No. ool
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SUPPLEMINT ) TO ATTACIDMINT 26-A
Page 2

QME NO: 958017

STATE MLAN UNDEX TITLE XIX OF THE SOCIAL SECUMITY ACT

STATE. TENNESSEE

REASONABLE LIMTTS ON AMOUNTS FOR NECESSARY MEDICAL
OR REMEDAL CARE NOT COVERED UNDER MEDICAID

Revison: HCFA-PMAS3  (BERC)

g

4 Deducdons S sy othar modical service mcogeised under Sate bw bt st covernd
Modicad will bo mude at the lase of the provider’s secal snd castomary changes, Silled charges,
or 3% of the Modicure for schadule. Duductions will de allowsd ouly for sorvices that
determnined by the sate lo be medically scoomery for the particeler ndivided oo whoss

the servives are herng regucsted.

Charges for mensiag bome deys onnrad s the il of bad-holds or Drarnpoutic leave days that wre s
exocm of e ossber of days covomd wnder O Madicasd Stase Plas for e type of Teailiy ie question e

not aliowable deductions.

Modiesl exporoes xcurred more (s deoe months prior 1 the monch of application for Medicad we
daliowed & & doducticn from petent lsblity. Allowable medcsl cxpomss novond within Geve
mooile prier 10 S moalh of will be allowad m 3 dedction from petient Jabdiey, No
deduitnn will be allewed §x axpezscy fat won incurred s e rewalt of impostion of & Tt

of wacts peralty period.

Es

TN No. L1001 Approval Dese 4407:11 Effective Duee (00111
TN Ne. 5407
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STATE OF TENNESSEE

BUREAL OF TENNCARE
OIPARTMINT OF FINANCE & ADWENGTRATION
310 Grean Uncle Sond
MASIVRLE, TENNESSEE 37240
BAPORTANY MIMO
Septermber 9, 2011

Aderinstratons aed Office Masagers of Medicald Nursing Faclities and ICF8/MR
CEOs and COOs of Termlare Managed Care Organizations

DAYE:

T0:

TROM: Pats Kilngswerth, Ovief of Long Term Care

sunCcT: IMPORTANT information ragarding Patient Liability and ltam O Dedusctions

This memo darfies federsl requicements pertaining %0 post-algitilty provisions fie, coliection of
Patient IDatyl and afvises you of recent changes made 1o the Medicaws State Alon regarding
#owable medical decuctions from patient Rabilty (comeondy referred 10 i “Bern 07),

L Qartfication regarding Patient Liabilty

As you Erow, "patient Babilty” is the monthly amourt that 2ersons recerving Meodicaid-cpimdened
LTC pervices a0 reguined to contrBute 19 the cost of thelr care I they InComes are of cortan lovels.
I the OMOICES pragrann (s & was in the fee-for-corvios system prior 10 OMONCES] surting feciities
are cbiigated to collect sach Medicald rendont’s patient Sadlity, Medicald payments made by the
MO 1o the fackity for coch month muat e reduced by the st amount of patient Rebilty due for

hant month,

Patient Badiity s appied only 1o the oost of long temmn e services o hespice room and bourd
Crarpes, and cannot earmed 1oen Medkcald payments for s serices i (vided during the month.

i the CHOICES program, whvlie as MOD mary, for purposes of clalme processing. COnVent & pavson’s
oty petiert BadSty 10 » daly (or per dhem) amount, the MCO remairn obiigated % dedust the
eotive montivy pationt Babiiny amaunt Bom its payment for claims, 50 kong a1 that amount does
Aot encoed Medicald payments 106 Iong-oarm Cane serioes o MNopite room and boerd provided
dering ot month.  This means $hat If & person Is absent from the Baciity asd Bhare & » ron-
cowered day, (Decaune the person has exdhausted his bed hold days or the faclity does Aot meet
minmum OCTUpNncy reguirements 10 Bt bed hold dayr), the facility mest sl collect the pathent
Ny amcust for Tt day and the total Medcad peyments made By the MCD for the manth
st SO De redvoed Dy the 1onad monthiy patient Balslity amount, 10 long 8 the total petfent
Fabdiny colections do not excend 100 Medcald payrrents for mursing faclity services or hospcr

100M and Boand 1or the moeth

Exhibit E

Case 1:13-cv-00163 Document 1-6 Filed 05/17/13 Page 1 of 3 PagelD #: 20


djc
Exhibit E


s does not preciude the facility from requiring & plyment from the resclent 10 Aole e bed.
Mowever, the pathert Sabiity colacted D the resdent cannot De retalned by the faciity for At

parpone, 23 the S0 moathiy amount of patient Rabiity mant, perseant 10 federal law, De Seducied
froen payrrents made by the MCO,
Any payrents made by an MCO for sursing facility servicss or Aoapice room and Soand flor which of

reguired mortiy setiont Rabiity ameunts were Aot deducted dor any patient ablity amounts
CoBectad and retained by » Hclny That were not Used 10 reduce the Medicald payments fov nursing
facity or honplcn services conptitute an overpayment of Medicaid funds,

Pursant 10 B80T of the Affordabie Care A, providens fincleding MCOs) have 80 days froem
dhcowery o mtun aay overpayments and provide saplnation of he reason S e
Overpiryment in ceder 1o avold additional labiity ender the State snd Pedersl False Clalms Acts.
Nursing Dolites thavld make Tese paymenss 10 the MODs for services Celvered onder the
CHOKTS program. Diplanation of the reason for the overpayment thould accompany the Sayment
Lo the MOO snd be copled 12 TermCare. A copy of the Barvau’s polky & atsached heveto, Because
federa! post liglity provisions (Le., collection of patient labiity] & & federal reqguirement which
Ras phways been in effecy, recovery i not lmited 10 avy parhouler time penod.

" Changes In Alowable e O Expenies

Az you alio know;, Bem D deductions are allowabie deductions from 2 persen’s patiest Sadiiny
arount for contan medical or remedial care that b recogelied under State law but Not coversd by
the Madicold Stete Man. By defieition, these should be experdes 1hat are ot covered by TermCare.

I that regard, two clarifications Aave Been made In the Stote Pian with respect 10 denefts covered
wrder the TenaClare peogram that thould not be allowed a1 Bem D ssperes. These dhanges were

eMective March 1, 2001

3 Lngrage has Deen added 10 Carily that mem D deductions for “Cyegiosser and secesiary
related sarvices™ are Rmbad 5o thow medically necessary Rems “ast towered undier the

Iiete Men_oc ihe TeonCace Demanstoation.” Mems covered wnder TennCare inciude
“Modicd syr care, ceaning evaluation and menagement of abnormal condiions, diseases,
and duoediers of the eye [not inchading svalustion and troetment of the refractive stasel .
One palr of Cataract ghinses of ferves is covered for scdults loliowing catarsct surgery ™ Ay
soch, these senvices and ve not dllowadie Nem D expoaser. Beorms and servions ot covered
wnder TernCare for aduits age 21 and older, Inchuding “Iriouting, periodic anesurent,
evalustion or screening of normal eyes, and eaminations for The papose of prescribing
Ming. or changing eyeglames and/or contact lerses™ continge 19 Se allowed a5 tem 0

Sedectiom

b, mem D dedections ive no longer Mlowed for spedaliied wheelchals., This it because
wheelhars (rchading cumombed and/or power wheeihavs) are (owered an modicaly
recessary by TermCare, For penons who ame cual afiglie, Medicare & The primavy paver
werce. Asgardien, the resident should not be respomible for paymens of medically
necesdary whoekhalrs, such that an Rem D deduction is sct appropriate, The State Mon has

never provided for wheckNal repairs 10 be reimbursed a3 an Nem O deduction
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I 2AdMOn, e recent Siafe Mon Amendment darfies the persod of tme for wiich medicdl
oxperdes ncurred pricy 10 the mondh of appbcasion for Medicald can be deducied fom patent
fabity, Bmed on the new P4 oaly those sllowsble medical axperass Incumed within three

months pricr 50 the month of appliication for Madicald are Miowed & an Nere O expense when
the perioe would have been Income and resowrce oligihle ot the time the sapense was Incwrred,

Medical espenses Incured more than hese moothy peior to the mosth of applicaton are
disafiowed and may not be wheitted 43 a5 et D experse. NO deduttions will be slowed for

medcal expondes T were Isourred as the reselt of imposition of 2 tangfer of asets penalty
period

Pieast note also Tat mem D deductions are aot aliowed %r nanrcovenad bed hold days.

¥ fachties hawe ary guestion: about this memd, please cortact pour TenaCare MCD or the Long:
Torrs Care Division.
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Chapter & Treatmene of bacome

ITEM D DEDUCTIONS FOR INSTITUTIONALIZED
INDIVIDUALS

The Taw allows the deduction for expenses meurmed by the cligible individual for medical
or remadial care that are recognized by state law as medical and/'or remedial care lems
But are not incloded in the State’s Medicad TennCare plan. Tennessoe calls these non-
convered expenses liem D,

Cost ems aec those medical remsodial senioes and o poods that mast be pronidod by the
nursang care providers. Cost iems cannot de charpad 1o patsent or allowed 25 an lem D
deduction.

Allowable Item D Expenses
Ihe deduction of these expenses s subjoct o the following limitations:

o The expenses(s) must not be subject 10 pavment by a thied party which does mot
expect reimbursement, ¢ g, modical health insurance, the indivadual™s spouse or
Tamily or modcal trust fund, Medicase, eic.

e The expense may be unpaid OR paid by the chent duneg the moathds) of
cligibibty dctormination OR pand by a member of the clicet’s Bamily and
reimbeescnent is expoctod by the famsly sember,

o The expense must not have bocn allowed previously as a necessary item.

o The expense must be outstanding and considered coliectible by the pasty who
provided the medical senvice and coe for which the client is legally liable.

o  Maodcal expenses incurred duning Modicasd TereCare incligibility do not smpact
on whother the bill is an allomable medical expense,  EXAMPLE: Mrs, Carter
wrlied for Medicaid TennCare for the month of Janusey, She & not meet
Madicaid TeenCare clagabulity foe that moath, She scappliod for March. The
cxperse apphicd e previous moath, but which dad sot result a eligibilicy, may
be usad &5 an leem D i a laser moah o still owed 2 there are plass w pay the

expense.

NOTE: Noncovered prescriptions in a sursing bome or HCBS cannot be used as an
Iem D exponse for those with Medicare Part D,

Proscriptions that are not covered by Medicare Part D are nod allowed s an itlem D
dJoduction. TemaCare no Jonger offers peoscription coverages W individusls who are
Jually eligible for doth Medscare and Medicaid; this inclades individuals who are dually
cligible i a eg-lerm-care o HIUBS scuting. The sussing hoese indusiry throwghout
Tennesses has boen notificd of this policy by the TennCare Burcau.

40106 42
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Chapter & Trestment of bncome .

NOTE: Nom-conered prescriptions in a sursing home or HCBS cannot be used as an
Iem D expense for those with Medicare Part D,

Sctting up a Deduction Schedule

A daduction schedule may be used 10 allom for 2 modical expense i detcrmining
cligibalany and for tiem D deductions of institutionalizod mdvadeals,

Bem D deductions are made by using expenses froe a previows quaster o peogect lem D
expenses for a subsoguent quarter. “Quazter” for the purposes of this section nead not be
calemdar quarters but may be any 3 comsecutive months. Expenses for the three months
priee 10 the processing moath plus any umesed expenses for any prior month(s) are
compuied and projeciad effective the moath afler the processing month for a throe month
period.

Example: experows inceered in May, Juse and July are processed m August and made
effective for September, Ocsober, and November,

Once an leem D peojection has been made, the sext redetenmaisation is due the thied
moath of the projocted guarter. For example, using the shove projecied quanier of
September, October, and November, the next redetermination is due im November
(processing month ) using exponses for August, Scptember and Oxtober 1o project for
December, January and Fobruary.

An “adjustment 10 actual™ will Be made for cach quaster™s em D's afier the anatial liem
D dercrmination

Exporses incurred at amy tne ae¢ allowable as ltem [D's when there is a sepayment plan,

o the cliemt expresses an seent of payving on the expense durning the guarer wnder
consideration. To allow deduction of these expenses the caseworker must determine:

The weal amoust the chent owes the pronader and the outstanding halance.
The dateqs) the scrvice(s) was provided

The amounst of cach monthly payment.

The dates the first and last payments are Joe,

Allow doductions as pavments are made during the months which see budgeted during
the processing month. Do sot continee 10 alfowm deductions for payment of expenses if it
is discoverad that paoment is nod deing made, regardiess of the typy of payment or the
existence of a repayvment plan. Installment pay ments will be subpect 30 the “adjustment 1o
actual™ process; however, cac-tume pay ments are nol, as indicated below,

NOTE: Payment can only be made froe the paticat Habelity amount, not fromn the
porson’s tnest account or persomal needs allowance. If the patient Bability is
already zero, mo lem D can be allowed.

4uiue 143
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Chapter 4: Trestmant of locome

One-time Payments

One-time payments are those payments for medical remedial expenses of $100 or more
that arc mcurred only once and which are mot paid in installment payments. One-time
payments are not subject to the adjustment to actual peocess. They inclode expenses such
as, eveoplasses, hearmg aids, or dentures. One-time exponses may be doducted all in one
month and removed offective the following month or prorated over I months,

O e data hase, thewe expomes are oncoded medical expenses rather thas the liem D
wreen, AEFMD, The caseworker svast set 20 Expeciad Change w0 semorve the dodiuction
of 2 cec-time expense on a tamely basis.

Qualifying Expenses
Allow deductions for payasent of the following types of modical expenses as lwem D'

o Acupsncture Services

o Doctors” Feos - Foes for physicians, surgeons, dentists, optomoetnsts,
chiropractors, osteopaths, chiropodists, podiatrists, psychiatrists, psychologists,
Christian Scaence peactitionors and othors for medical senvices wre allowable
doductions if mcurred durimg periods of MoScawsd TenaCare inchigibality,

o  Guide Dogs Guide dogs for the blind or deafl and the costs of their maintonance
are allowable medical expenses.

¢ Organ Transplant Expenses - Expenses for donor of peospective donor for -
expenses are deducuble unless covered by Medicaid TennCare during an eligible

penod.

o Medical Care Charges in Taition Fees - Charges foe madical care incloded i
the twition fec of a college or privane school, of in the “file care™ fec ofa
recirement home which is pesd oe a moathly basis, are allowable expenses
peovidad thas a breakdown of the charges is included in the bill or is furnished
scparately by the institution.

e Prosthetic Devices - Artaficial toeth, lends, cyeplasaes, heaning ads, and
componcnt parts, and cretches are gualifying expenses i not peovided by the
MCO daring a period of eligibility. Costs of examinations and upkecp of devices
are also allomabie deductions subject 1o hmitations established by the TeraCare
Bureas

e Special Education for the Handicapped - Special school foe mesally or
oo secally Bandicappod indaviduals i for alleviaucn of handicap. Example: The
costs of sending a blind child 1o school W learn Braille, oe a deaf child 10 lip

40106 144
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o reading classes, are medical expenses. The costs of mcals and lodgang, if supplied
by B instiution, ad of cedinary education furmishod incidental W the special
services are also modical expenses i these expenscs are not providod Beouph the
MCOO. MCO's on 2 case ™ case basis may provide petion at a peivase school, if
1t cam be Seterminad that this service is preventive i nature.

o Special Equipment - Spocal ogepment, sech as, 2 motorzed wheelchair, one
wheekhar ramp foe the imdividual’s place of residence, of aa automobule
especially equippad for use by a handappod person ase qualify img cxpenses.

¢  Transportatien - 1 ransportation esseatal W modcal care, ¢ g, bus, Lav, trsa, of
plane fare, and 42 cents for cach mele that clicet’s car ks wsod for medical
purposes, in addnion 1o parking focs and solls is an allomable medscal expense.

e Nursing Services - Nursing services include nunsasg care in client”™s bome if for
the purpose of treatment or allevaation of a py sical, meatal, or emotional Ssoeder
as prescribed by a physican. The care pocdad must be madxal, ¢.g.,
administering madicatson or therapy. Cost of services solely domestic i natuee,
sach as, the preparation of meals and the performance of houscwork is noe
dodectible.

o Psyvehiatric Care - Psvchiatric care prasanly for alleviatiag a mental illness or
defect and the costs of maimaisesg o mentally dl individaal & a specially
oguppad modical cemer where the individual receives comtinual modical caee are
allowable expenses if not incurred duneg Modicaid TersCare incligibility.

o Hospital Charges (in Tennessee or another state) - Qualifying expenses are
hospatal services, theragy and ssamlar services, sursing senices, (Includiag nursey’
board), Laboratocy, saegical, obstetrical, disgnostic services and x-ray fees not
incurred during Modicald TennCare eligibilny. Payment for sitters is not
allowable, either in the hospital or the home.

o Substance Abuse Treatment - Treatment o a therapeutic conter for drag allicts
or alcoholics, inclading meals and lodging fernished &5 a necessary incident 10 the
preatment 1 a qualifying expense if pot incurred during Medicaid/ T esaaCare
cligibiliey,

Bulkctm No. 43, MA-08-19 145
11008
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Chapter 4 Trestment of Income

e Dental Services Provided in a LTCF - There are cortas roquirements Bhat must
be met by the mobeles dental service peoviders in ceder 10 have dheir senices
covered as an leem D dedaction. Currently, in Tennessoe, Magnolia Mobdke
Dental Senvices, Inc. is the sole mobale dental service provider.

These are the requirements of the mobile dontal sorvice:

o Toobtus a sigaed consent foem From the sesponsible party
poior o porfoeming any dental services. 1F the respossahle party
fails or refiuses 10 sipn the consent forms and has sot made sy
arrangemcnts for altemative dental care, the long-term caee
facility is ashorized o sign the form on behalf of the residem.
The consent will remsain valid for the Jength of the ressdent’s
sty (only oo form per patient. not one per procedure ), unless
otherwise revokod by the responsible party.

o Todeliver the conseat forms, along with the vernfication of
services forms, via hand delivery, masl oo facsamale 10 the
respoctive DHS office.

o To contract with a dentist licensed in the Staie of Tennessee
who is a2 Medicare Modicasd peovider. A licensed dentist must
porform all senvices. The dentist’s mame and peovider sumber
must be entered on the lem D rogaest form prioe 1o submatting
the ball 10 DHS,

o Tocrea and supply all new foems that are subsmiticd from the
mobile destal scevice provider sad the Jorg e care Bacility,
The facility should cesure that a copy of these formes is kege on
file in the patient recoeds a2 the factlity, along wich peoof that
the services were provided by a lscensed dentist.

= These are the requircments for DIHS:

o Prioe 1o authorizing any Iem D expense receoived from
Magnoba Mobsle Dental Service, Ine., the caseworkor must
view and docement in the data base that the consent Form, the
Bieen D roguest foem, and the vernifications of service forms have
been provided.

o Amy services relmed 1 the peovision of dentures deemed
modically necessary must be thoroughly documented i the
clectronic case record. Process the Bem D request within thirgy
(30) days after receipt in the county oflice.

40106 146
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o Once the bills have boen processed, the EC must notify twe
rosponsible party and the Jong term care Bacility of any action
taken 10 approne (via &ala base notice and the appropriate data
base scroem) or Jomy (via the &ita base froe form) the expenses
& an lem D daduction. These expemes will be deducied from
the paticet's countadle incoese. This will reduce the paticat
liablity.

NOTE: Payment can only be made from the patient liability amount, not from
the patient’s trust account or the personal needs allowance. If the patient
liabelity is already 2cro, then payment cannot be allowed.

Aloag with the changes in polices and procodizes, new Kems were creatod %o aid
= the processing of dental exposses cnoe ey have been sabautied 10 DHS. The
formss and their wie are as follows:

o  Consent for Dental Treatment - A copy of s form should be submitted
8o DEES via haad dedivery, mail or facsimile %0 venly that e responsible
party or the loang-tere care faclity has gives comnent for a paticnt W hane
desmal ireamment. The origieal should be kept on file a2 the long-term care
Gacility. The conscet form will remalin valid as boag s the patient resides
ot the long-serm care Dacility.

o Diem D Request — This foem should be subswmied 10 DHS via hand
delivery, mail or Gacsimile, reporting that a particular service has been
provided and the cost of those services. This fone should be complcied
with the name of the demist and his/her licensing number.

o Venfication of Services — This foem shoukd be completed and signed by a
long-tom care facility repeesentative verifying that the senvice idestilied
o the Ttem 1D roquest has beea completed. This forms should be submined
simultancosdy with the liem D request forma

o Dooteee Modical Nocessity Form — This foem should be completed and
signed by the Attending Physician or the Modical Disecior of the facility
to provead with peovading demures,

NOTE: The sbone forms will B created sad suppliod to the bong term care
facility marsing hosne by Magnolis Mobile Destal Services bac,
Howeser, DHS will mainain a copy of the Verification of Senvices
Forms i our GroupWise Defaule Libeary 10 peovide 10 the loag-serm
carc facility upon request.
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Chapter & Trvatment of lacome
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Non-Qualifying Expenscs

Ihe tolloung l{nmpd expenscs are non-qualifying and carsot be deducted when
determaning pationt labilicy.

o  Expenses for LTC residents Sor items identificd as SNETDV ¢ost isems in the
Suie’s Madicaid plan. At least | medicaton in cach of § Near-Legend
Therapeutsc categories must be suppliod by the LTCE: Analgesics, Antacids,
Cough and Cold Remodses, Laxatives, and Miscellaneoss.

o Exponses incurrod prioe 80 the individual becoming eligibe for
Medicald TennCare of in 2 prior period that moet amy of the following conditions:

Charges that hane been wrinten off as uncollectible or have been forgiven by the provider.
Expenses sebjoct to pavment (m full or im part) by thand party resowces (¢ . insurance,
court-cederod modical suppont, etc.)

o  Expenses that are not “medical™ for purposes of this section.

Item D Adjustment to Actual

An adyastment 10 actual i B process of reconciling prodected Trem D's with Teem D's
acoually incarred during the same moaths. [he difference between the actual and
projected expenses is then added 1o or sabtracted from the actual and projected expenses
onver the next quarter. The adjustment 10 actaal is never made if the individual is
claiming an Isem D deduction for the first time, or it has been more than a quartor since
the last Item D was incwrred.

An adjustment %0 actul is made only if thore were peojectiad Mo Ds (oot mxcloding one-

L cxperses) for any moaths of the previous guarter. NOTE: A peojection of zero ($0)
due o the adjustment 10 actal process in amy month in the previous Guancr is subyect .o

s adjustment 1 actual if Tiem Dy were actually sacurrad.

[rem D) expenses wsed in the processieg month 10 project expenses for a subsogacnt
quance will inchade:

o Expenses for the 3 months prior o the processing moath, PLUS

o  Amy unused exponses from any past persod which remain dac, have not been
previously wsed as expenses, and which will be paad on duning the projecied
quarser,

Item D expenses do not include any cae-time eapenses of $100 or more for one-time

purchase of glasses, hearing aids, dentures, ¢t a5 these expenses will came radical
Nuctmtions in the adjustment W actual process.
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During an initial lem D determination:

o Add countable exponses for the previous three months prios 10 the processing
momth;

o  Divide by three and project the average monthly amount effective the moath
following the processing month;

o  Schedule the next redeterminatson for the thisd month of the peojeciad quanes.
EXAMPLE: Months 1,2.3 4 5.6.7
Expenses Incurrod-=——Processang Month-—==—-Projocted Months

ltem D redeterminations for cases i which there was a projectod expense for any moath
of the prior quastcr meust be adjustiod w actual. To adjust 10 actual:

o Dtermine the actual exponses for the theoe moaths prior to the processing month

o  Subtract the sotal projected oxpenses for the three moaths prior to the peocessing
moath from the sotal actml expense determined for those same months

o Ihe + o - diffcrence desermined above is cither added w or suberaciod from the
actual 1o Setermine the ameount 10 be projected for a subseguent guarer.

EXAMPLE #1: ltem D (Re determinations:

Mr. A reports his first ltom D expenses for May, June and July in Asgust of $15, $10,
and $25 respectively. This actual ltem D determination is processed in August,

Ma IS
June 1D

July 2§
S0 Givided by 3 » S16.67 month effective Sepe, Oct, Nov.

At the redetermination ia November (third month of projected quarter), the following
expenses are reportad for the peevious three moaths:

Actual Progected
August 2000 August 0
September 10,00 September 1667
tober 300 October 1667
3500 Actal 3334 Progecsd
- 31334 Projected
1.66 Difforence
40106 149
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Chapoer 4: Trestmant of Income

3800 Actual
36,66 Snveded by 5+ 12.22 moath effective Dec., Jan,, and Feb

EXAMPLE #2: ltem D (Redeterminations

Al the second redetermanation in February, the folloming exponses are reported for the
previous months:

Actual Progested
November 0 November 16,67
December S0 December 12.22
Jaouary 10,00 Jaoary 1222
1500 Actual 4111 Projected
4101 Projected
2611 Difference
“ 1500 Actuad

U101 divided by 3 = $0 msoath effective March, April, and May

EXAMPLE 83;: liom D (Re)detorminations
Duriag the thind redetermination in May, Mr. A, roports these expomacs:

Actual Progectsd
Febrwary S00 Febowary 1222
March 15.00 March 0
Apel 0O Agril 0
2000 2.2
-1222
=77

27.78 dividod by 3 < 9.2 month effective June, July, and August

Item Ds which Exceed Income

When the progected [sem D a5 greater thas the individual s income, doduct only the
amosest ol 1o the available moome. The [sem D amount in excess of the mcome is
comsadered 2 Bability overcharge 1o be doducted at a future time when these is income
deduct it Liabilay overcharges are not subject 10 the adjustment to sctual process.
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Chapour & Trommant of lncome

EXAMPLE:
Patient Lability Budget Computations
Giross lacome $250 50 Acvead Moeshly Iiem D
Mines PNA _ 80 - 55 Bodgetedhee D
Remamdor <30 25 Mooty Lxoess liom D
Mines spossal’ Dep. Allocation « 150 x 3
Remandcr S0 78 Quancrely Lablity Overcharge %0
Health mserance B be budgeied when thorg is
Remaindor 38 deduction of hem s in the “Patient
Miss ltem D $S Laabiliny ™ budget.
Paticat Ladility 0

I lsem Ds cammot be adjustied in fture months dus 1o death or discharge, so¢ below.

Correction of Patient Liability Overcharge Errors
When a Pasient Liability error occurs which resalts in a client overcharpe,

o  Complete a paticnt liability overcharge adjustment $or a future monthis) if the
chient has emough income %o adjust in the next moath’™s patient liability OR

o  Scnd in a “correction” 2362 foe the month in question provided t is not for an
adjustment moce than 24 months prioe 10 the processing month.

Document the electroni case record regarding the overcharpe (how, when, why aad how
much) and how it is being adjusted.  Adjust the overcharge the next effective month if the
ontire adjustment can be made in one month. 1 not, a 2362 with “comection™ writien
the top of the form should b completed for the month(s) the overchange oocsrred.

Paticnt Bability overchanges subpect 10 an adjustment include agency crrors asd
retroactive redustion in VA AKA w $0,

Item Ds for Month of Discharge/Death

In chosimg out vendor cligibilaty, the last moeah’s patsent labality must be redetersmned w0
s lude N Ds not prociously counted. Tiean Ds incerred for moaths not used in the
Batest Trem D redetermination and those projocted moeths occurming aficr the month of
death discharge ar¢ added 10 the projection for the month of death dischasge. The total is
the amount 10 be deducted & an ltem D s the month of death discharpe.

No adjustment 20 actwal is made during this time as this is a fimal accounting of all
unused fem Ds including those Hem Ds for the month of discharpe death that coudd not
be used provioushy bocase pationt liabality was zoro (i, patsent liabdity overcharpes as
illusrted above). Amy additional llom Dy that canmot be oflsct by B client’s imcomy in

Bullctin No 38 151
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Chapher & Treatevent of ncome

the kst month of inststutionalization may be processed as correction of a paticnt labiligy
overcharge as indixmad sbove

EXAMPLE: Mrs. Maxell was discharged oe October 5. She had hiem Ds projected of
$40 2 month foe Oxctober, November, and December (usieg exponses
incurred in June, July, and August and processed i September). Expenses
incwrred in August of $15 and $20 i Septomber which were not used plus
the S$40 cach November and Decomber wre addad 10 the $40 prosected for
October 10 determine the fmal Mem D dodustion.

SIS Augest snused hem D

20 Sepicesber unused leem D

40 Oxtober projoctod lem D - not used

40 Neavember projected Bem D - mot used
+« 40 Docember peojected em D - mot wd

155 Teaal hem D deduction for Oxtober
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STATE OF TENNESSEE

DEPARTMENT OF HUMAN SERVICES
DHVISION OF APFEALS AND HEARINGS
CITIENS PLALA BUELENNG, NVTH FLOCR

PO BOX 1o
NASHVILLE, TENNESSER ) Y2vh g0

Telaphore (900) TET 8200 Fax 618 802274
TTY 100004 %1048
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BILA AN AM RACUEL HATTER. 3w 00
Lo COMMSSION R
EINAL ORDER
Koy M. Growdoa, APPELLANT Docket: MA 121002306
Case: 0004229611

Vs
TENNESSEE DEPARTMENT OF HUMAN SERVICES

The Hearing Record and Petition for Reconsideration of the Final Order were reviewed o the 19 day of
Maech, 2013, by the Assistant Commissioner, Division of Appeals and Hearings, who is the Hearing
Asthority for the Commissioner of the Department of Human Services (“the Department™). The issue of
the appeal was onigmally the patient Bability for the Appellant's boag-term care in a facility. However, at
bearing the partics agreed that the issue was whether the Department properly failed %0 cosssder certain
modical expenses as Bem D expenses.

Ia July 2010 the Appcllant was admitied %o the Orange Grove enter in Chastanooga, TN ad incurred
modical expenses for twenty-theee (23) days in Jaly 2010 and all of Augest 2010, The Appellant fiked a
Medicaid application on August 6, 2010, however an interview was never completed and the application
wis deniod.  The Appellant filed a second application on Sepeember 14, 2010, whsch was approved afler
B Departenent verified that the Appellant created a valid Qualified Income Trust.  Afler establishing a
Qualified Income Trust, the Appellant became cligible for Medicaid beginning on September 1, 2010, On
Jusary 31, 2012 the Appellant first informed the Department of the Medicaid expenses incesred i July
aad Augest, 2010 sd requested that they be treated as “Hem D" expenses. On Janusry 31, 2011 the
Department sent a notice to the Appellant informing her that ber patient liability would chamge on March
1, 2011, The Department scot the Appellant another notice om September 9, 2011 again afyusting ber
paticnt liabality as of October |, 2011, On October [, 2012 the Department sest the Appeliant notice St
Bor paticat liabality would be increased from $2,298.00 to $2,325.00. On October 19, 2012 the Appellant
tamely filed this appeal and her patient Bability was restored 10 $2.298.00 pending the cutcome of this

appecal

An administrative hearing was conducted on the 3" day of December, 2012, before Hearing Officer
Ennica Street Elizabeth “Libby™ Spoaholez, Esq. The Hearing Officer canered an Initial Ovder on January
16, 2013, concloding that the Department properly declined to wse expenses incurred by the Appellant for
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twenty-throe (23) days in the July 2010 and all of August 2010 as ltem D expenses and disssissed this
portices of the appeal.  The Hearing Officer relied upon a Policy Memo from Patti Killingswerth o the
Burcau of TennCare ("TennCare™), dated September 9, 2011, which clarified the TennCare's policy
reganding Patient Liability. The Hearing Officer notes that acoording to the Memo, TennCare considered
expenses mcurred by am applicant for Medicaid as “ltem D" expenses if incurred during the three (3)
months peior o actual cligibility, but imposed a limit that an applicant must be income and resource
eligihle for Medicsid during those throe (3) months before the expenses can be treated as “Jtem D
expense.  The Hearing Officer determinod that there was not factual dispute that the Appellant was not
eligible for Medicald until Sepeember 1, 2010 after ber cash was placed into a Qualified Incoene Trust and
therefore pursuant 10 the TennCare policy Memo the Department could not consider expenses before
September 1, 2010 as “ltem D™ expenses.  Accoeding 10 e Hearing Officer TennCare, not the
Department, determined and establishes policy for TennCare and Madicasd and the Hearing Officer did
not have the authority 10 rule on, contradict, approve, or dispute TennCare's policy. The Hearing Officer
further found that the Appeliant failed 10 appenl the January 31, 2010 or the Sepeember 19, 2011 potice
within forty (40) days and the issue of the use of 2010 liability existed at the time of both notices yet was
oot raised. As such the Hearing Officer held that the Department’s determination of how “liem D
expenses were used s final  The Appellant filed a Petition for Recoasideration of the Initial Osder oo
January 31, 2013, The Hearing Officer entered an Order on February 19, 2013 denying the Appeilam's
Petion. The Appellant tmely filod a Petition for Appeal of the Initial Order on Masch 4, 2013 with the
Commissiomer’s Designee, A Notice of Receipt of the Petition of Appeal of the Initial Order was mailed
on March 5, 2013, giving the partics watil 4:30 P.M. oo March 15, 2013, to submit written briefs relevam
10 the issue/s rised in the Petition of Appeal of the Initial Ovder. The Appellant filed a brief in support of
his Petition on March 15, 2013,

In his Petition for Appead of the Initial Onder the Appellant argues that the Hearing Officer was incorrect
o rely on the Memo from Paiti Killingsworth when reaching the conclusion that TennCare policy
considors expenses incurred by an applicant foe Medicaid as an “Tieen D™ expenses if incurred during the
three (3) months prior 10 actual cligibility, bat imposes & limitation that an spplicant be income and
resowrce eligible for Medicaid duneg those 3 moaths, The Appeilant claims that acither the Medicaid
State Plan (Supplement 3 to Attachment 2.6-A) oe the TeanCare Policy Manual mmpose a roquiressent that
Be Medicaid recipient be income and resource eligible during the theee (3) mwoaths prior 10 actual
cligibiliey for a medical expense incwered during that time %o qualify as an “ltem D" expense. The
Appellat contends that the Department cannot rely ca the Memo from Pasti Killingsworth as it
contradicts B TemnCare policy Manwal and Modicadd State Plan as it relates 0o determining patient
liabslity,

| find that the Hearing Officer properly relied upon the Policy Memoradum issued by Pa Killingsword
al the Burcau of TenoCare on September 9, 2011, Pursuant 0 Temn Comp. B & Regr 1 200-)3-13-
02(c), the Department of Human Services is under contract with TezaCare o desermine initial eligibility
foo TosnCare Modicadd and TennCare Standard. The Bureas of TenaCare s the administrative unit with
the responsibility for day-to-day operations of the TesaCare program. Teme Comp R & Regx. 1200-13-
[3-02(5). TennCare abso is responsible for establishing policy and peocedural requirements and criteria
for TennCare. M. A Depertment of Human Services Hearing Official is responsible for conducting
bearings properly and peromptly in accordance with the rules and regulations cstablished by the
Department. Tenn. Comp. R Regs. 1240.5--5.0)¢1).

Patti Killingsworth is an Assistant Commissioner of the Bureau of TennCare snd Ohief of Long Term
Care. Her Memo issued o September 9, 2011 is a clarification of TennCare's policy due 10 changes
made 10 the Medicaid Suate Plan regaeding allowable medical dodaction froes patient lishility (commonly
referred 1o a5 “leem D). The Memo states,
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“the recem State Plan Amendwent clanifies the period of time for which modical expenses
weurred prioe 8o the moath of application for Medicaid can be doductad from patsent
Babibty. Based on the new SPA, only those allowable modical expenses imcurred within
three montds peior %0 the month of application for Medicaid are allowed as an ltem D
cxpense when the persen would have been income and resource eligible at the time
the expense was incurred. Modical expenses incumed more than three months price to the
month of application are disallowed and may not be submitied as an Bem D expense. No
dediction will be allowed for medical expenses that were incurred as the result of
imposition of a transfor of assets penalty period.™

Clearly, the Memo from Ms. Killingsworth establishes TennCare policy regarding “llem D™ expenses
incurred within three (3) moaths prior to the month of spplication for Medicaid, Pursuant 10 the Memo
the applicanon would have 80 have been income and resource cligible a1 time the “ltem D™ expense was
mncurred.  Pussuset o Tess Comp. R, & Regs 1200-13-13-02b)&{(c), the Dopartment of Humtan
Scevices must detormine cligitality for Medicaid according to policies established by TennCare.
Additicnally, a Department of Humass Services Hearing Official has no sushority to rule on the validity of
a TennCace policy. See Temn Comp. R Regr. IIJOJ—-J-W(I) There is no factusl dispute that the
Appellant was not incomse o resource eligible prioe to September |, 2010, As such the Heanag Officer
denmeddmmoﬂhewulund«fmCom 1240.5-3..(N(3) & (8).

Therefore | find that the Appeliant”s romaining arguments regarding the Hearing Officer”s FINDINGS OF
FACT No. § and CONCLUSION OF LAW No. 4 (in the Initial Order) are moot and the Hearing Officer
properly dismissod this portion of the appeal due 10 the fact that the Appellant fadled %0 mise a valid

factual Sogpeate,

No sddinosal evidence or asgument that would alier of reverse the Inital Order was included in the
Petioom of Appeal of the Initial Order.  Followimg a2 thoroegh review of the Heanng Record, | Bave
determmned that the decision of e Hearing Officer was fully suppociad by the testimony and evidence
presentod. Thercfore, the Petiticn of Appeal of the Isitial Onder is desed,

mrmommumamumommmamwrmonmw
Conclusions of Law coatained in the Initial Order entered on the 16™ day of February, 2013, as though
fully s¢t out berein. Thas Fimal Ovder shall be binding upon the pastics to this appeal, If cather party is
dessatisficd with this decision, a Petition for Reconsideration of the Fisal Order, specifymng in detail the
ressons for the roguest, may be filed with the Department of Hemsan Services within fifloen (15) days
from the date of this Onder by filing with the Assistant Commnissioner, Division of Appeals and Hearings
® the followieg address: Stale of Tenncssee, Department of Humas Services, Division of Appeals &
Hearings, P.O. Box 198977, Nadnille, TN 37219-3977,

Funher, an Appellant who is sggrieved by the Final Order may petition for judicial review in Chancery
Conmt of the county of residence or in Davidson Coenty within sixty (60) days of the date of this Final
Order.

Emered this the 19™ day of March, 2013.

- b
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Michelle Waldrep
Assistamt Commissioner, Appeals & Hearings

CC:  Kerry M. Geowdon, Appellam
Robert "Mark™ Addison, Attorney for Appellant
Marcia Gamer, Director, Medicaid TennCare Policy, Citizons Plaza Buildng, 12th Floor
Hearing Officer Initial Orders Mailbox
Paewels Richardson, Program Coordinator, District 4
Susan Bages, Field Management Director 1, Disarict 4
Swzanac Bumete, Ficld Supervisor 1, District 4, Hamilton County DHS
Elizabeth "Libby* Spoaholtz, Hearing Officer, DHS Cestral Office
Hearing Fide
Sharwn Debaven, Depariment Attomey

| heredy cerify that, oo March 19, 2013, 3 copy of the foeegoing Ovder was deposited within e U S,
Mail with sufficient postage allixed thereon 10 reasonably casure delivery, addressed 10

Kerry M. Growdon, Appella, 1000 Tallan Building, 2 Union Square, Chattssooga, Tonnessee 37400-
2500

Robert "Mark® Addison, Anorsey for Kerry M. Growdon, 605 Chestena Street, Suite 1700, Chasanooga,
Tennessce 37450

A Nichtle Wd&.p

Michelle Waldrep
Assistant Commisssoncr, Appeals & Hearings
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