The Long Arm of the Social Security Commissioner
Long-standing statutes and a current Social Security Ruling indicates that special needs planning attorneys must get SSA approval for a SNT trust preparation fee unless specifically exempted by the new SSA Attorney Rules of Conduct
SUMMARY.  Refusing to file a notice of appearance and thus not “representing the client before the agency” is no safeguard from prosecution for failure to get advance fee approval, as the federal court opinion in United States of America vs. Lewis, 235 F. Supp. 220 (E.D. Tenn. 1964), formally adopted by the Social Security Administration as a mandatory Social Security Ruling, SSR 65-33c, shows. 

This paper reviews the draconian federal statute designed to protect clients from attorneys, including which individual or entity can agree pay you without advance SSA fee approval when you are creating an SNT to preserve SSI benefits. Review of the Social Security Act, case law, federal regulations, SSA Rulings, and the SSA POMS define when you can take a fee, how to get a fee approved by SSA, and how to appeal the denial of a fee petition. 

Failure to follow the rules can result in disbarment, imprisonment and fines, as Mr. Lewis’s federal criminal conviction by a jury of his peers, upheld on appeal, shows.  However, there are exceptions for court approval of fees, and others, that reduce the times when fee approval is required.
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SSA RULES AND REGULATIONS 
AFFECTING ATTORNEYS FEES
SSA Rules of Conduct for Representatives
Introduction. It is not only the regulation of fees that can lead to disbarment, fine or imprisonment, but a wide range of violations of the Commissioner’s relatively new Rules of Conduct for Representatives. However, our focus here is primarily to look at the specific rules on approval of an attorney’s fee, when it is required and when it is not.  To some extent we will also touch briefly on the mechanics of getting a fee approved, and the two primary avenues for fee approval – the fee petition process and the fee agreement process.
Statutory Obligation and Authority of the Commissioner.  The Social Security Administration is charged by Congress to protect claimants from rapacious attorneys overcharging their clients excessive fees.  42 USC §406 – Representation of claimants before Commissioner. Representatives (attorneys and non-attorney representatives), must show that they are “of good character and in good repute, possessed of the necessary qualifications to enable them to render such claimants valuable service, and otherwise competent to advise and assist such claimants in the presentation of their cases. An attorney in good standing who is admitted to practice before the highest court of the State, Territory, District, or insular possession of his residence or before the Supreme Court of the United States or the inferior Federal courts, shall be entitled to represent claimants before the Commissioner of Social Security.” 42 USC §406(A)(1). 

Further, the Commissioner “may, after due notice and opportunity for hearing, suspend or prohibit from further practice before the Commissioner any such person, agent, or attorney who refuses to comply with the Commissioner’s rules and regulations or who violates any provision of this section for which a penalty is prescribed.” 42 USC §406(B).

Pursuant to Section 406(a), “the Commissioner shall, if the claimant was represented by an attorney in connection with such claim, fix…a reasonable fee to compensate such attorney for the services performed by him in connection with such claim.”

The Commissioner has the power to punish, severely, those who violate the Commissioner’s rules and regulations:
Any person who shall, with intent to defraud, in any manner willfully and knowingly deceive, mislead, or threaten any claimant or prospective claimant or beneficiary under this subchapter by word, circular, letter or advertisement, or who shall knowingly charge or collect directly or indirectly any fee in excess of the maximum fee, or make any agreement directly or indirectly to charge or collect any fee in excess of the maximum fee, prescribed by the Commissioner of Social Security shall be deemed guilty of a misdemeanor and, upon conviction thereof, shall for each offense be punished by a fine not exceeding $500 or by imprisonment not exceeding one year, or both.
42 USC 406(a)(5).
The authority of Congress and the Commissioner of Social Security to regulate fees was specifically challenged in federal court. The court in Weisbrod v. Sullivan, 875 F.2d 526 (5th Cir. 1989) ruled that the statute and regulations did not violate the attorney’s constitutional rights. The Social Security Administration adopted the court’s decision as a “Social Security Ruling” found at SSR 90-3c and published in the Federal Register.  In another Social Security Ruling (82-19c),  the Commissioner cited to a number of cases in which attorneys who had represented applicants before the secretary and who had asked the secretary to award attorney's fees to them for this representation unsuccessfully attempted to have the courts overturn what the attorneys' believed were insupportably low awards. Chernock v. Gardner, 360 F.2d 257 (3rd Cir. 1966); Fenix v. Finch, 436 F.2d 831 (8th Cir. 1971); Schneider v. Richardson, 441 f.2d 1320 (6th Cir.), cert. denied 404 U.S. 872 (1971); Copaken v. Califano, 590 F.2d 729 (9th Cir. 1979). See the later U.S. Supreme Court case of Randolph v. U.S.A., 389 U.S. 570 (1968) which ended with the same result.

The amount of the fee set by the Commissioner is not subject to court review. Schneider v. Richardson, 441 F.2d 1320 (6th Cir. 4/28/71); cert. den. U. S. Supreme Court (1971).
Federal Regulations.  It is possible to practice Social Security/SSI law and comply with the regulations governing attorney conduct before the agency. The Social Security Administration acknowledged as much when they recently revised the federal regulations governing all of us who represent claimants:
New Rules of Conduct for Representatives The vast majority of representatives conduct their business before us ethically and do a conscientious job in assisting their clients. Unfortunately, there are a few representatives whose behavior requires us to take action to prevent them from representing claimants before us. The number of representatives sanctioned each year is small when compared to the entire universe of representatives. For example, over 27,000 representatives were involved at the hearings level in Fiscal Year 2011, but we have sanctioned, on average, only 11 representatives per year since 2007. Nevertheless, our experience has convinced us that there are sufficient instances of questionable conduct to warrant additional regulatory authority to address representative conduct that is inappropriate.
Federal Register /Vol. 76, No. 247 / Friday, December 23, 2011 /Rules and Regulations.. 
The Social Security Administration hosts a web page designed to help attorneys comply with the rules, find the law, and secure the forms that SSA prefers (in practical terms, mandates) be used in representing claimants.  See http://www.socialsecurity.gov/representation/. On that page is an incredibly useful web-link called “Resources, Fact sheets and Guides” which takes you to all the Social Security laws, regulations, POMS, HALLEX, and other useful tools of practice.

The Social Security Administration administers both Social Security Act Title II claims (RIB, DAC, SSDI, etc.) and Title XVI Claims for SSI benefits.  Title II benefits are pre-qualified social insurance programs for the wage earners and their dependents and survivors.  Elder and special needs attorneys, however, generally practice in the area of SSI eligibility where countable income and countable resources (assets) are the focus of securing financial eligibility for our clients. Few elder law attorneys also handle medical disability eligibility claims.

However, attorneys should be aware that although this presentation refers to the SSI regulations, there are corresponding and VERY PARALLEL RULES for assisting clients with Title II claims as well.  See Citations:  20 CFR §§404.1740 to 1799 for Title II (OASDI) cases and 20 CFR §§416.1540 to 1599 for Title XVI (SSI) cases.

When adopting the rules of conduct and in response to a comment that the rules are too vague, SSA responded that violations will be measured against a “reasonable person” standard:
These regulations are similar to other standards of conduct, such as the American Bar Association Model Rules, because they do not list every act or omission that might constitute a violation of the rules of conduct. Developing this type of list would be inappropriate and virtually impossible to complete because representing claimants involves limitless factual situations. Rather, we deal with each complaint on a case-by-case basis to determine whether a representative engaged in actionable misconduct under the attending circumstances. When we decide whether to bring an action against a representative, we consider whether a reasonable person, in light of all the circumstances, would consider the act or omission a violation of the relevant rule.
As a general comment about giving advice to claimants, which could include advice to SSI claimants on how to illegally hide assets SSA also noted:
The Supreme Court recently cited with approval ABA Model Rule of Professional Conduct 1.2(d), which states that a ‘‘‘lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is criminal or fraudulent, but a lawyer may discuss the legal consequences of any proposed course of conduct with a client and may counsel or assist a client to make a good faith effort to determine the validity, scope, meaning or application of the law.’’’ Milavetz, Gallop & Milavetz, P.A. v. United States, 130 S. Ct. 1324, 1337–38 (2010). See Model Rules of Prof’l Conduct R. 1.2(d) (2011).
Advising a claimant to refuse to comply with SSI rules or regulations, or doing so as the attorney, is specifically prohibited in the Act and the regulations.

For SSI (Title XVI of the Act) the rules for representing parties are found in the federal regulations below (please note that many areas throughout the presentation are hyperlinked or you convenience to access the original materials directly):
	Subpart O—Representation of Parties

	416.1500
	Introduction.

	416.1503
	Definitions.

	416.1505
	Who may be your representative.

	416.1506
	Notification of options for obtaining attorney representation.

	416.1507
	Appointing a representative.

	416.1510
	Authority of a representative.

	416.1513
	Mandatory use of electronic services.

	416.1515
	Notice or request to a representative.

	416.1517
	Direct payment of fees to eligible non-attorney representatives.

	416.1520
	Fee for a representative's services.

	416.1525
	Request for approval of a fee.

	416.1528
	Proceedings before a State or Federal court.

	416.1530
	Payment of fees.

	416.1535
	[Reserved]

	416.1540
	Rules of conduct and standards of responsibility for representatives.

	416.1545
	Violations of our requirements, rules, or standards.

	416.1550
	Notice of charges against a representative.

	416.1555
	Withdrawing charges against a representative.

	416.1565
	Hearing on charges.

	416.1570
	Decision by hearing officer.

	416.1575
	Requesting review of the hearing officer's decision.

	416.1576
	Assignment of request for review of the hearing officer's decision.

	416.1580
	Appeals Council's review of hearing officer's decision.

	416.1585
	Evidence permitted on review.

	416.1590
	Appeals Council's decision.

	416.1595
	When the Appeals Council will dismiss a request for review.

	416.1597
	Reinstatement after suspension—period of suspension expired.

	416.1599
	Reinstatement after suspension or disqualification—period of suspension not expired.


- - - - - - - - - - - - - -
The most important regulations for our purposes are laid out below.  Please NOTE that if you are formally citing to the regulations, the correct cite includes the prefix “20 CFR” as in 20 CFR §416.1505.  For the purposes of this presentation the items most important are highlighted.
§ 416.1510. Authority of a representative.
(a) What a representative may do. Your representative may, on your behalf—

(1) Obtain information about your claim to the same extent that you are able to do;

(2) Submit evidence;

(3) Make statements about facts and law; and

(4) Make any request or give any notice about the proceedings before us.
(b) What a representative may not do. A representative may not sign an application on behalf of a claimant for rights or benefits under title XVI of the Act unless authorized to do so under § 416.315.
§ 416.1520. Fee for a representative's services.
(a) General. A representative may charge and receive a fee for his or her services as a representative only as provided in paragraph (b) of this section.

(b) Charging and receiving a fee. (1) The representative must file a written request with us before he or she may charge or receive a fee for his or her services.
(2) We decide the amount of the fee, if any, a representative may charge or receive.
(3) Subject to paragraph (e) of this section, a representative must not charge or receive any fee unless we have authorized it, and a representative must not charge or receive any fee that is more than the amount we authorize.
(4) If your representative is an attorney or an eligible non-attorney, and you are entitled to past-due benefits, we will pay the authorized fee, or a part of the authorized fee, directly to the attorney or eligible non-attorney out of the past-due benefits, subject to the limitations described in § 416.1530(b)(1). If the representative is a non-attorney who is ineligible to receive direct fee payment, we assume no responsibility for the payment of any fee that we have authorized.

(c) Notice of fee determination. We shall mail to both you and your representative at your last known address a written notice of what we decide about the fee. We shall state in the notice—

(1) The amount of the fee that is authorized;

(2) How we made that decision;

(3) Whether we are responsible for paying the fee from past-due benefits; and

(4) That within 30 days of the date of the notice, either you or your representative may request us to review the fee determination.

(d) Review of fee determination—(1) Request filed on time. We will review the decision we made about a fee if either you or your representative files a written request for the review at one of our offices within 30 days after the date of the notice of the fee determination. Either you or your representative, whoever requests the review, shall mail a copy of the request to the other person. An authorized official of the Social Security Administration who did not take part in the fee determination being questioned will review the determination. This determination is not subject to further review. The official shall mail a written notice of the decision made on review both to you and to your representative at your last known address.

(2) Request not filed on time. (i) If you or your representative requests a review of the decision we made about a fee, but does so more than 30 days after the date of the notice of the fee determination, whoever makes the request shall state in writing why it was not filed within the 30-day period. We will review the determination if we decide that there was good cause for not filing the request on time.
(ii) Some examples of good cause follow:

(A) Either you or your representative was seriously ill and the illness prevented you or your representative from contacting us in person or in writing.

(B) There was a death or serious illness in your family or in the family of your representative.

(C) Material records were destroyed by fire or other accidental cause.

(D) We gave you or your representative incorrect or incomplete information about the right to request review.

(E) You or your representative did not timely receive notice of the fee determination.

(F) You or your representative sent the request to another government agency in good faith within the 30-day period, and the request did not reach us until after the period had ended.
(3) Payment of fees. We assume no responsibility for the payment of a fee based on a revised determination if the request for administrative review was not filed on time.
(e) When we do not need to authorize a fee. We do not need to authorize a fee when:

(1) An entity or a Federal, State, county, or city government agency pays from its funds the representative fees and expenses and both of the following conditions apply:
(i) You are not liable to pay a fee or any expenses, or any part thereof, directly or indirectly, to the representative or someone else; and

(ii) The representative submits to us a writing in the form and manner we prescribe waiving the right to charge and collect a fee and any expenses from you directly or indirectly, in whole or in part; or
(2) A court authorizes a fee for your representative based on the representative's actions as your legal guardian or a court-appointed representative.
[45 FR 52106, Aug. 5, 1980, as amended at 72 FR 16725, Apr. 5, 2007; 74 FR 48384, Sept. 23, 2009; 76 FR 45195, July 28, 2011]
§ 416.1525. Request for approval of a fee.
(a) Filing a request. In order for your representative to obtain approval of a fee for services he or she performed in dealings with us, he or she shall file a written request with one of our offices. This should be done after the proceedings in which he or she was a representative are completed. The request must contain—

(1) The dates the representative's services began and ended;

(2) A list of the services he or she gave and the amount of time he or she spent on each type of service;

(3) The amount of the fee he or she wants to charge for the services;

(4) The amount of fee the representative wants to request or charge for his or her services in the same matter before any State or Federal court;

(5) The amount of and a list of any expenses the representative incurred for which he or she has been paid or expects to be paid;

(6) A description of the special qualifications which enabled the representative, if he or she is not an attorney, to give valuable help to you in connection with your claim; and

(7) A statement showing that the representative sent a copy of the request for approval of a fee to you.

(b) Evaluating a request for approval of a fee. (1) When we evaluate a representative's request for approval of a fee, we consider the purpose of the supplemental security income program, which is to assure a minimum level of income for the beneficiaries of the program, together with—
(i) The extent and type of services the representative performed;

(ii) The complexity of the case;

(iii) The level of skill and competence required of the representative in giving the services;

(iv) The amount of time the representative spent on the case;

(v) The results the representative achieved;

(vi) The level of review to which the claim was taken and the level of the review at which the representative became your representative; and

(vii) The amount of fee the representative requests for his or her services, including any amount authorized or requested before, but not including the amount of any expenses he or she incurred.
(2) Although we consider the amount of benefits, if any, that are payable, we do not base the amount of fee we authorize on the amount of the benefit alone, but on a consideration of all the factors listed in this section. The benefits payable in any claim are determined by specific provisions of law and are unrelated to the efforts of the representative. We may authorize a fee even if no benefits are payable.
§ 416.1528. Proceedings before a State or Federal court.
(a) Representation of a party in court proceedings. We shall not consider any service the representative gave you in any proceeding before a State or Federal court to be services as a representative in dealings with us. However, if the representative also has given service to you in the same connection in any dealings with us, he or she must specify what, if any, portion of the fee he or she wants to charge is for services performed in dealings with us. If the representative charges any fee for those services, he or she must file the request and furnish all of the information required by § 416.1525.
(b) Attorney fee allowed by a Federal court. If a Federal court in any proceeding under title XVI of the Act makes a judgment in favor of the claimant who was represented before the court by an attorney, and the court, under section 1631(d)(2) of the Act, allows to the attorney as part of its judgment a fee not in excess of 25 percent of the total of past-due benefits to which the claimant is eligible by reason of the judgment, we may pay the attorney the amount of the fee out of, but not in addition to, the amount of the past-due benefits payable. We will not pay directly any other fee your representative may request.
[72 FR 16725, Apr. 5, 2007]
§ 416.1540. Rules of conduct and standards of responsibility for representatives.
(a) Purpose and scope. (1) All attorneys or other persons acting on behalf of a party seeking a statutory right or benefit must, in their dealings with us, faithfully execute their duties as agents and fiduciaries of a party. A representative must provide competent assistance to the claimant and recognize our authority to lawfully administer the process. The following provisions set forth certain affirmative duties and prohibited actions that will govern the relationship between the representative and us, including matters involving our administrative procedures and fee collections.

(2) All representatives must be forthright in their dealings with us and with the claimant and must comport themselves with due regard for the nonadversarial nature of the proceedings by complying with our rules and standards, which are intended to ensure orderly and fair presentation of evidence and argument.

(b) Affirmative duties. A representative must, in conformity with the regulations setting forth our existing duties and responsibilities and those of claimants (see § 416.912 in disability and blindness claims):

(1) Act with reasonable promptness to obtain the information and evidence that the claimant wants to submit in support of his or her claim, and forward the same to us for consideration as soon as practicable. In disability and blindness claims, this includes the obligations to assist the claimant in bringing to our attention everything that shows that the claimant is disabled or blind, and to assist the claimant in furnishing medical evidence that the claimant intends to personally provide and other evidence that we can use to reach conclusions about the claimant's medical impairment(s) and, if material to the determination of whether the claimant is blind or disabled, its effect upon the claimant's ability to work on a sustained basis, pursuant to § 416.912(a);

(2) Assist the claimant in complying, as soon as practicable, with our requests for information or evidence at any stage of the administrative decision-making process in his or her claim. In disability and blindness claims, this includes the obligation pursuant to § 416.912(c) to assist the claimant in providing, upon our request, evidence about:
(i) The claimant's age;

(ii) The claimant's education and training;

(iii) The claimant's work experience;

(iv) The claimant's daily activities both before and after the date the claimant alleges that he or she became disabled;

(v) The claimant's efforts to work; and

(vi) Any other factors showing how the claimant's impairment(s) affects his or her ability to work, or, if the claimant is a child, his or her functioning. In §§ 416.960 through 416.969, we discuss in more detail the evidence we need when we consider vocational factors;
(3) Conduct his or her dealings in a manner that furthers the efficient, fair and orderly conduct of the administrative decision-making process, including duties to:
(i) Provide competent representation to a claimant. Competent representation requires the knowledge, skill, thoroughness and preparation reasonably necessary for the representation. This includes knowing the significant issue(s) in a claim and having a working knowledge of the applicable provisions of the Social Security Act, as amended, the regulations and the Rulings; and

(ii) Act with reasonable diligence and promptness in representing a claimant. This includes providing prompt and responsive answers to our requests for information pertinent to processing of the claim; and
(4) Conduct business with us electronically at the times and in the manner we prescribe on matters for which the representative requests direct fee payment. (See § 416.1513).
(c) Prohibited actions. A representative must not:

(1) In any manner or by any means threaten, coerce, intimidate, deceive or knowingly mislead a claimant, or prospective claimant or beneficiary, regarding benefits or other rights under the Act;

(2) Knowingly charge, collect or retain, or make any arrangement to charge, collect or retain, from any source, directly or indirectly, any fee for representational services in violation of applicable law or regulation;

(3) Knowingly make or present, or participate in the making or presentation of, false or misleading oral or written statements, assertions or representations about a material fact or law concerning a matter within our jurisdiction;
(4) Through his or her own actions or omissions, unreasonably delay or cause to be delayed, without good cause (see § 416.1411(b)), the processing of a claim at any stage of the administrative decision-making process;

(5) Divulge, without the claimant's consent, except as may be authorized by regulations prescribed by us or as otherwise provided by Federal law, any information we furnish or disclose about a claim or prospective claim;

(6) Attempt to influence, directly or indirectly, the outcome of a decision, determination, or other administrative action by offering or granting a loan, gift, entertainment, or anything of value to a presiding official, agency employee, or witness who is or may reasonably be expected to be involved in the administrative decision-making process, except as reimbursement for legitimately incurred expenses or lawful compensation for the services of an expert witness retained on a non-contingency basis to provide evidence;

(7) Engage in actions or behavior prejudicial to the fair and orderly conduct of administrative proceedings, including but not limited to:
(i) Repeated absences from or persistent tardiness at scheduled proceedings without good cause (see § 416.1411(b));

(ii) Willful behavior which has the effect of improperly disrupting proceedings or obstructing the adjudicative process; and

(iii) Threatening or intimidating language, gestures, or actions directed at a presiding official, witness, or agency employee that result in a disruption of the orderly presentation and reception of evidence;
(8) Violate any section of the Act for which a criminal or civil monetary penalty is prescribed;

(9) Refuse to comply with any of our rules or regulations;

(10) Suggest, assist, or direct another person to violate our rules or regulations;

(11) Advise any claimant or beneficiary not to comply with any of our rules and regulations;
(12) Knowingly assist a person whom we suspended or disqualified to provide representational services in a proceeding under title XVI of the Act, or to exercise the authority of a representative described in § 416.1510; or

(13) Fail to comply with our sanction(s) decision.
[63 FR 41417, Aug. 4, 1998, as amended at 76 FR 56109, Sept. 12, 2011; 76 FR 80247, Dec. 23, 2011]
§ 416.1545. Violations of our requirements, rules, or standards.
When we have evidence that a representative fails to meet our qualification requirements or has violated the rules governing dealings with us, we may begin proceedings to suspend or disqualify that individual from acting in a representational capacity before us. We may file charges seeking such sanctions when we have evidence that a representative:

(a) Does not meet the qualifying requirements described in § 416.1505;

(b) Has violated the affirmative duties or engaged in the prohibited actions set forth in § 416.1540;

(c) Has been convicted of a violation under section 1631(d) of the Act;

(d) Has been, by reason of misconduct, disbarred or suspended from any bar or court to which he or she was previously admitted to practice (see § 416.1570(a)); or

(e) Has been, by reason of misconduct, disqualified from participating in or appearing before any Federal program or agency (see § 416.1570(a)).

[63 FR 41418, Aug. 4, 1998, as amended at 71 FR 2877, Jan. 18, 2006]
§ 416.1550. Notice of charges against a representative.
(a) The General Counsel or other delegated official will prepare a notice containing a statement of charges that constitutes the basis for the proceeding against the representative.

(b) We will send this notice to the representative either by certified or registered mail, to his or her last known address, or by personal delivery.

(c) We will advise the representative to file an answer, within 30 days from the date of the notice or from the date the notice was delivered personally, stating why he or she should not be suspended or disqualified from acting as a representative in dealings with us.

(d) The General Counsel or other delegated official may extend the 30-day period for good cause in accordance with § 416.1411.

(e) The representative must—

(1) Answer the notice in writing under oath (or affirmation); and

(2) File the answer with the Social Security Administration, at the address specified on the notice, within the 30-day time period.

(f) If the representative does not file an answer within the 30-day time period, he or she does not have the right to present evidence, except as may be provided in § 416.1565(g).

[45 FR 52106, Aug. 5, 1980, as amended at 56 FR 24132, May 29, 1991; 62 FR 38455, July 18, 1997; 63 FR 41418, Aug. 4, 1998; 71 FR 2878, Jan. 18, 2006; 76 FR 80247, Dec. 23, 2011]
For our purposes, we want to know when and who we can charge for advising on SSI eligibility, preparing documents, and representation when our beautifully prepared is improperly denied by the agency.

The relevant POMS sections on attorney’s fees are found in Section GN 039.  The POMS generally are explanatory statements of agency policy.  There are specific provisions in the POMS that do not appear in the statute or in the federal regulations.  However, the Social Security Act as drafted by Congress gives the Commissioner of Social Security broad powers to enact rules and regulations to carry out the Act. 
Are the POMS “law?”  In Draper v. Colvin, 779 F.3d 556 (8th Cir. 2015), with amicus by the NAELA, the United States Court of Appeals for the Eighth Circuit opined as follows:
The district court determined that the POMS provisions at issue warrant deference under Skidmore v. Swift & Co., 323 U.S. 134 (1944). Skidmore deference recognizes that an agency's interpretation of the statute it is charged with implementing "may merit some deference whatever its form, given the `specialized experience and broader investigations and information' available to the agency, and given the value of uniformity in its administrative and judicial understandings of what a national law requires." Mead, 533 U.S. at 234 (quoting Skidmore, 323 U.S. at 139). Such deference operates along a spectrum. Id. at 228. The amount of deference afforded to an agency interpretation under Skidmore turns on several factors, including: (1) the thoroughness of the agency's consideration, (2) the validity of its reasoning, (3) consistency with earlier and later pronouncements, (4) formality, (5) expertise of the agency, and (6) all those other factors "which give it power to persuade, if lacking power to control." Id. at 228-29 (quoting Skidmore, 323 U.S. at 140).

We conclude that the district court properly held that the provisions in the POMS interpreting § 1396p(d)(4)(A) warrant Skidmore deference. According respect under Skidmore here is consistent with the Supreme Court's conclusions that "[t]he Social Security Act is among the most intricate ever drafted by Congress," Schweiker, 453 U.S. at 43, and that Congress routinely relies on agencies to fill gaps in the statutes they administer. See 42 U.S.C. § 405(a) (giving the Commissioner "full power and authority to make rules and regulations and to establish procedures" to administer the Social Security Act); Chevron, 467 U.S. at 843 (noting that Congress explicitly and implicitly delegates authority to agencies to fill statutory gaps); see also Wash. State Dep't of Soc. & Health Servs. v. Guardianship Estate of Keffeler, 537 U.S. 371, 385-86 (2003) (granting the POMS provisions examined in that case respect under Skidmore); Gragert v. Lake, 541 F. App'x 853, 856 n.1 (10th Cir. 2013) (stating that the POMS warrants respect under Skidmore); Carillo-Yeras v. Astrue, 671 F.3d 731, 735 (9th Cir. 2011) (stating that the POMS may be entitled to respect under Skidmore "to the extent it provides a persuasive interpretation of an ambiguous regulation"); accord Davis v. Sec'y of Health & Human Servs., 867 F.2d 336, 340 (6th Cir. 1989) ("Although the POMS is a policy and procedure manual that employees of the [administering agency] use in evaluating Social Security claims and does not have the force and effect of law, it is nevertheless persuasive.").

We further agree with the district court's conclusion that the POMS provisions at issue here—namely, those in POMS SI 01120.203B—warrant relatively strong Skidmore deference. The relevant POMS provisions fall squarely within the SSA's area of expertise. See Hagans v. Comm'r of Soc. Sec., 694 F.3d 287, 303 (3d Cir. 2012) (explaining that the SSA "has a great deal of expertise in administering" the Social Security program). In addition, the POMS provisions demonstrate valid reasoning; that is, the detailed process required for establishing qualifying special-needs trusts contained in the POMS is consistent with "Congress's command that all but a narrow class of an individual's assets count as a resource when determining the financial need of a potential SSI beneficiary." Draper v. Colvin, No. CIV. 12-4091-KES, 2013 WL 3477272, at *9 (D.S.D. July 10, 2013) (citing 42 U.S.C. § 1382b). Finally, the provisions interpreting § 1396p(d)(4)(A) are part of a relatively long-standing and consistent interpretation that ensures universal applicability of the statute. Id.; see Sai Kwan Wong v. Doar, 571 F.3d 247, 261 (2d Cir. 2009) (noting that "the deference due to an agency interpretation is at the high end of the spectrum of deference when the interpretation in question is not merely ad hoc but is applicable to all cases" (quoting Estate of Landers v. Leavitt, 545 F.3d 98, 110 (2d Cir. 2008));cf. Bowen v. Georgetown Univ. Hosp., 488 U.S. 204, 212 (1988) (declining to grant deference to an interpretation that emerged during litigation rather than through earlier agency action). Draper has not pointed to any contrary interpretation of § 1396p(d)(4)(A) advanced by the SSA since the special-needs trust exception was incorporated into § 1382b. For these reasons, we conclude the district court correctly held that Draper had to comply with the requirements listed in the POMS to establish a qualifying trust.
We are going to cite the full relevant POMS section to two sections here because it speaks directly to when and whether a special needs attorney is required to or not required to seek approval of the attorney fee.

Particularly pertinent sections have been highlighted.
GN 03920.005 Representative's Fees Subject to SSA's Authorization
A. Policy - SSA's Authority
The Act directs the Commissioner to authorize the fee an attorney representative (hereinafter we use “attorney”) or non-attorney representative may charge and collect for services provided to a claimant in proceedings before SSA.
B. Policy - Fee Authorization Required
A representative, attorney or non-attorney, must obtain SSA's authorization to charge and collect a fee for services provided in proceedings before SSA irrespective of whether (among other things):

· the services result in an allowance, reinstatement, or disallowance action by SSA;

· the attorney/non-attorney was ever recognized by SSA as a claimant's representative, or the individual did not deal directly with or actually contact SSA; or

· the fee is charged to or collected from the claimant or a third party (e.g., an insurance company), unless the requirements in GN 03920.010B. are met.
C. Policy - Proceedings Before SSA
SSA considers any claim or asserted right under titles II, XVI, or XVIII of the Social Security Act, which results in the following, to be a proceeding before SSA for fee purposes:

· an initial, revised, or reconsidered determination or action by a field office or processing center; or

· a decision or action by an Administrative Law Judge or an Administrative Appeals Judge, including a decision issued after a court remand.
D. List of Proceedings Before SSA
Proceedings that require SSA's fee authorization include, but are not limited to, services in connection with:

· an application for Social Security monthly benefits, supplemental security income (SSI) payments, or a lump-sum death payment;
· an application for hospital insurance benefits or supplemental medical insurance benefits;

· a request to establish or continue a period of disability;
· a request to modify the amount of benefits;

· a request to reinstate benefits;

· a request to waive recovery of an overpayment, or an appeal of an overpayment waiver denial determination; and
· a request to revise an earnings record.
GN 03920.010 Representative's Fees Not Subject to Social Security Administration's (SSA) Authorization
A. Definitions

1. Nonprofit organization
A nonprofit organization is one that is exempt from income tax under section 501 or 521 of the Internal Revenue Code, as discussed in RS 01901.540.

Generally, most nonprofit organizations considered within the scope of this section are those, which perform, or arrange for the performance of, representative services on behalf of claimants and assume responsibility for the payment of these services at no cost to the claimants.
2. Government agency
Government agency is used in the common sense of the term (i.e., a Federal, State, county, or city agency).
3. Third-party entity
A third-party entity is a business, firm, or other association, including but not limited to partnerships, corporations, for-profit or nonprofit organizations, or a government agency. As used in this section, a third-party entity provides a claimant with representation and pays the representative’s fee and expenses without passing any financial liability to the claimant or any auxiliary beneficiaries.
4. Out-of-pocket expenses
Out-of-pocket expenses are expenses incurred by the representative for which the representative has been paid or expects to be paid. Out-of-pocket expenses include, but are not limited to, the cost of obtaining copies of doctor or hospital reports, birth or death certificates, postage, and photocopying. They do not include paralegal or secretarial services, in-house experts, review of fees, or any share of the representative's overhead or utility costs.
5. Waiver statement
A waiver statement is a written statement a representative submits to document that the representative does not wish for us to withhold past-due benefits for direct fee payment or does not wish to charge or collect a fee. We accept three types of waiver statements:
a. Waiver of direct payment – the representative waives the right to receive direct payment of his or her fees. We will authorize the fee the representative will charge, but we will not withhold any amount from the claimant’s past-due benefits or pay that fee. The representative must collect his or her fee directly from the claimant (see GN 03920.020B.2).
b. Waiver of payment of the fee from a claimant and any auxiliary beneficiaries – the representative relieves the claimant and any auxiliary beneficiary from all liability to pay a fee and any expenses, but may charge and collect the fee from another source. We may not have to authorize this fee if certain specific criteria are met (see GN 03920.010B).
c. Waiver of all fees – the representative will not charge or collect a fee from any source (i.e., the claimant or a third party) for services the representative provided in representing the claimant before us or before a court. This relieves the claimant of all liability to pay a fee and expenses for those services (see GN 03920.020 for waiver procedures).
B. Policy for payment of fee by a third-party entity

1. General provisions of authorization of fees for representatives
A primary purpose of SSA's statutory authority to authorize fees for representation is to protect claimants against unreasonable fees.

However, when a third-party entity pays for the representative’s services, the risk of claimants’ liability for unreasonable fees is eliminated. Therefore, when a third-party entity pays the representative’s fees and certain conditions are met, we do not need to authorize the representative’s fee.
2. When we do not need to authorize a fee
Our regulations at 20 C.F.R. §§ 404.1720 and 416.1520 do not require fee authorization by SSA under the following conditions:

· The claimant and any auxiliary beneficiaries are free of direct or indirect financial liability to pay a fee or expenses, either in whole or in part, to a representative or to someone else; and

· A third-party entity, or a government agency from its own funds, pays the fee and expenses incurred, if any, on behalf of the claimant or any auxiliary beneficiaries; and

· The representative submits to SSA a form SSA-1696-U4 (or a written statement) waiving the right to charge and collect a fee and expenses from the claimant and any auxiliary beneficiaries as specified in GN 03920.020B.3.b.
C. Policy for out-of-pocket expenses
We do not authorize out-of-pocket expenses (see examples of out-of-pocket expenses in GN 03920.010A.4). These expenses are a matter for the representative and claimant to settle. However, we will question out-of-pocket expenses if it appears that the representative is attempting to circumvent our fee authorization process by designating his or her services as out-of-pocket expenses or if the alleged out-of-pocket expenses appear unreasonable. If we question out-of-pocket expenses, we may require the representative to provide proof of such expenses.
D. Policy for court proceedings
We do not consider the services in proceedings before state or Federal courts (even if the state court action was to establish relationship or death) to be services provided in connection with proceedings before us; therefore, the fee authorization provisions do not apply to court proceedings. However, we must still withhold past due benefits for possible direct payment of fees authorized by the court. For information about reimbursement of expenses incurred in the course of court actions (see, Equal Access to Justice Act GN 03990.000).
E. Policy for legal guardian or other state court-appointed representative
A legal guardian, committee, conservator, or other state court-appointed representative (hereinafter “legal guardian”) may ask the court to approve a fee for services provided in connection with proceedings before us. If the court orders a fee, we do not need to authorize that fee.
· If a legal guardian asks us for information regarding fees, advise the legal guardian to ask the state court to approve a fee for all services, including those provided in connection with proceedings before us.

· If a legal guardian files a fee petition, advise the legal guardian that we do not act on the fee request until the state court has acted.
EXCEPTION: If the legal guardian notifies us that the court declined to order a fee on the fee request, advise the legal guardian to file a fee petition for only those services provided in proceedings before us. If the legal guardian files a fee petition, the legal guardian must provide all of the following:

· copies of the accounting submitted to the court;

· copies of the fee request submitted to the court; and

· the court's decision to not act on the fee request, or any court-ordered fee for services performed as legal guardian.
F. Policy for Medicare Parts A and B cases

1. Fee agreement process not applicable to Medicare cases
The fee agreement process cannot apply in Medicare-only cases because there are no “past-due benefits” from which to calculate a representative's fee. A successful appeal of a claim for payment or service in Medicare results only in a decision to:

· pay a provider or supplier directly for items or services already provided or rendered;

· reimburse a beneficiary for monies the beneficiary has already paid directly to the provider or supplier for an item or service; or

· approve authorization for a request for service.
2. Services below the hearing level for Part B cases
We do not consider services below the hearing level in connection with claims in certain proceedings exclusively before Part B intermediaries or carriers to be services provided in connection with proceedings before us; therefore, the fee authorization provisions do not apply to those services.
3. Fee petition filed by a representative for services provided to the beneficiary
We use the same procedures and regulations to approve a fee petition filed by a Medicare beneficiary's representative (see 20 CFR 404.1720 – CFR 404.1725). However, because there are no past-due benefits in Medicare cases, there are no direct pay provisions for representatives.
4. Fee petition filed by a representative of any party other than the beneficiary
In Medicare cases, we do not authorize a fee for services provided to anyone other than the beneficiary because the Centers for Medicare and Medicaid Services (CMS) considers 20 CFR Part 404, Subparts J and R to apply only to fee petitions filed by the representative of a beneficiary (see 42 CFR 405.701(c) and 42 CFR 405.801(c)).
How attorneys who regularly practice Social Security law view the application of these federal regulations and the POMS.  Generally, for the vast majority of the 27,000 U.S. Social Security practitioners, it is never an issue – you always are getting fees set by or approved (or reduced or denied) by the agency, and in the vast majority of cases, the fees are based on a contingent fee of 25% of the past due (“retroactive”) benefits secured for the claimant if the case is successful.

Tom Bush, a long-time author of the best Social Security practice manual available
, says:
There are only three circumstances in which SSA has acknowledged that the fee approval regulations do not apply—two appear in the regulations and the other in an informal letter. If you are paid for representing a claimant by an “entity”—any business, firm or other association, for-profit or nonprofit organization—or government agency, you will not be required to have your fee approved as long as: 1) the claimant and auxiliaries are free of any liability for fees or expenses; and 2) you submit a written statement in the form and manner required by SSA waiving the right to charge and collect a fee and any expenses from the claimant and auxiliaries. 20 C.F.R. § 404.1720(e)(1). … Be sure to check this box if your fee will be paid by an “entity.”

“Entity” is defined in 20 C.F.R. § 404.1703 as “any business, firm, or other association,” including for-profit organizations and not-for-profit organizations. Profit making entities are likely to be long term disability insurance (LTD) carriers, which often pay representatives to assist with an insured’s Social Security disability claim. If all of the requirements of the regulation are met, you do not have to seek approval of your fee from SSA if you are paid by such an entity. See also POMS GN 03920.010B.

The regulations also provide that if you represent a claimant before SSA and a court authorizes your fee as a legal guardian or court-appointed representative, you do not need to seek approval of your fee from SSA. 20 C.F.R. § 404.1720(e)(2).

If a claimant doesn’t appoint you as a representative and you do not perform what SSA regards to be “services” in connection with a claim, you may charge a fee without first getting it approved by SSA. The only example of this appears in an SSA opinion letter which was sent to NOSSCR. SSA approved the practice of some attorneys who charge a fee for evaluating a case but ultimately decide not to represent the claimant. Such attorneys request money from the claimant at the initial interview. If the attorney accepts the case for representation, the money is put into a trust account to be used for payment of expenses in the claimant’s case. If the attorney evaluates the case and decides to decline representation, the payment is accepted for case evaluation, something which SSA has said is not “services.” Contact NOSSCR for a copy of the SSA opinion letter.

Do the fee-setting regulations apply if an attorney provides “services” in connection with a pending claim but the attorney is not officially appointed as a “representative” pursuant to 20 C.F.R. § 404.1707? For example, can you counsel a claimant in an overpayment case and avoid the operation of the fee-setting regulations by never being appointed as the representative? Some attorneys have been known to argue that unless they are appointed as a representative, the fee-setting regulations do not apply. They point out that only appointed representatives are required to file fee petitions under 20 C.F.R. § 404.1720(b). 

Nevertheless, SSA’s policy is that an SSA fee authorization is required “irrespective of whether” the attorney “was ever recognized by SSA as a claimant’s representative, or the individual did not deal directly with or actually contact SSA.” POMS GN 03920.005B. Thus, SSA may argue that the ambiguous language of 20 C.F.R. § 404.1740(c) is broad enough to impose penalties on an attorney who charges a fee that is not approved. This controversy illustrates yet another example of the poor quality draftsmanship in the attorney fee regulations. Cf. §726. Because penalties are involved, caution is appropriate. For an exceptionally broad interpretation of services, see SSR 65-33c, which adopted as a Social Security ruling the court’s decision in United States v. Lewis, 235 F. Supp. 220 (E.D. Tenn 1964), a criminal case in which defendant Lewis, an accountant, assisted with preparation of fraudulent self-employment tax returns in order to establish eligibility for Social Security benefits. This was found to constitute services in connection with a claim for Social Security benefits.
The Social Security Administration adopted the Lewis case as a “Social Security Ruling” quoted below. 
What are the “Social Security Rulings”?  The Social Security Rulings or SSRs are “a series of precedential standards to be used in subsequent similar cases decisions relating to the programs administrated by SSA and are published under the authority of the Commissioner of Social Security. SSRs may be based on case decisions made at all administrative levels of adjudication, Federal court decisions, Commissioner's decisions, opinions of the Office of the General Counsel, and policy interpretations of the law and regulations.”  SSRs are announced through publication in the Federal Register.

SSR 65-33c is the oldest continuous ruling in existence on attorney’s fees, has never been withdrawn or modified, and merely quotes verbatim a part of the federal court criminal appeal that held an accountant liable for failure to secure approval of a fee for preparing a federal tax return.
SSR 65-33c: SECTION 206. -- REPRESENTATION OF CLAIMANT -- FEE FOR SERVICES – VIOLATION - 20 CFR 404.975, 404.976, 404.977, and 404.977a
UNITED STATES OF AMERICA v. LEWIS and HICKS, 235 F. Supp. 220 (1964)
Whether the services performed in the preparation of a self-employment tax return are services performed in connection with a claim before the Secretary for which the charging of a fee would be subject to regulation by the Secretary under section 206 of the Act, depends upon whether the real purpose of determining the self-employment income is to knowingly further a claim then made or to be made before the Social Security Administration.

WILSON, District Judge:
* * * * * *

An issue of law that merits careful consideration is raised upon behalf of the defendant Lewis with respect to her conviction upon Counts 3 thru 6. The defendant is charged in these counts with charging fees in excess of that permitted by law for services to social security applicants in connection with the claim for social security benefits. The defendant contends that such charges as were made by her were for work performed in the preparation of the subject's income or self-employment tax returns and not for any representation before the Social Security Administration. The defendant further contends that the law does not purport to authorize the Social Security Administration to regulate fees with respect to services performed in the filing of tax returns, including self-employment tax returns, and that charges for such tax services could not constitute a criminal offense.

The difficulty with the defendant's contentions in this respect is twofold. In the first place, a dispute of fact exists under the record in this case whether the fees charged were solely for services in regard to tax work, as testified by the defendant, or whether in fact the fees charged were at least in part for services rendered the social security applicant in other respects in the presentation and processing of his claim before the Social Security Administration. In the second place, it cannot be held as a matter of law that charges for services performed in regard to preparation of self-employment tax returns could not under any circumstances constitute a violation of the law regulating fees charged for services performed in connection with any claim before the Social Security Administration.

The statute here involved, 42 U.S.C. § 406, provides in relevant part:

"* * * The Secretary may, by rule and regulation, prescribe the maximum fees which may be charged for services performed in connection with any claim before the Secretary under this subchapter, and any agreement in violation of such rules and regulations shall be void. Any person who shall * * * knowingly charge or collect directly or indirectly any fee in excess of the maximum fee, or make any agreement directly or indirectly to charge or collect any fee in excess of the maximum fee, prescribed by the Secretary shall be deemed guilty of a misdemeanor * * *".

The regulation governing fees adopted in accordance with the above statute, to the extent that the same is relevant to the present discussion, is as follows:

"The fee that an attorney or other person may charge the claimant for representing him in matters before the social security administration must be approved by the social security administration in all cases except (exceptions not applicable). * * * "

In light of the issue now before the Court, it is apparent that the significant language in the above statute is the phrase "service performed in connection with any claim before the Secretary". The word "services" does not necessarily exclude tax services. Neither does it necessarily include tax services. Rather, such inclusion or exclusion must depend upon the facts of the particular case. Whether a fee charged for preparation of the self-employment tax return would or would not be subject to regulation would depend upon whether, under the facts of the particular case, such service might properly be considered a "service performed in connection with any claim before the Secretary". If the real purpose of determining self-employment income was to knowingly further a claim then made or to be made before the Social Security Administration, such would constitute a "service" the fee for which may be regulated. On the other hand, if there was no evidence that the real purpose of the service performed in the determination of the self-employment income was knowingly performed in furtherance of a claim then made or to be made before the Social Security Administration, such work would not constitute a service the fee for which was subject to regulation.

Under the record in this case there was evidence from which a jury could conclude on each count that the tax work performed by the defendant Lewis was in fact a service knowingly performed in connection with a claim before the Social Security Administration. In each instance there was evidence that (a) the applicant initially came to or was referred to the defendant for assistance in making a social security claim, (b) application was made for social security benefits immediately before or after the tax work was performed, (c) the tax returns filed were delinquent returns and reflected only delinquent self-employment tax which would have the effect of establishing social security eligibility, and (d) even though the defendant contended no charge was made for additional services, but only for the tax work, in most instances the defendant performed additional services in connection with the claim before the Social Security Administration. The Court is therefore of the opinion that under the record in this case a jury issue existed under Counts 3, 4, 5, and 6 as to whether the fee charged by the defendant was one subject to regulation under 42 U.S.C. § 406.

Having fully considered the defendants' motions for new trial, the Court is of the opinion that the motions should be overruled as to each count thereof.

An order will enter accordingly.
Accountants prepare literally hundreds of thousands of federal tax returns each year. Is SSA saying that all documents produced for a client for a fee must have that fee approved by SSA? Any sentient being in the United States would know that is not the case.  So what are the factors that may distinguish the U.S. v. Lewis case from the typical accountant, or for our purposes, the typical elder and special needs lawyer preparing a Last Will and Testament containing a third party Special Needs Trust or a first party Special Needs Trust disposing of personal injury proceeds?

There are some factors that may distinguish the Lewis case from the normal practice:
· First, this was a criminal case against an individual who was seeking, with criminal intent, to submit not just a tax return, but a fraudulent one by producing documents to the Internal Revenue Service alleging self-employment earnings that would secure quarters of coverage to trigger Social Security benefits for which the client was not otherwise eligible;

· The U.S. Attorney in prosecuting the criminal case included the technical violation of the Social Security Act as a lesser-included offense;

· The documents produced by the accountant had as their entire goal, the knowing qualification for benefits for which the defendant account know that claimant was not potentially legally eligible for;

· SSA does not include any other single case where representation resulted in criminal  prosecution, so Lewis may be held to its particular facts;

· This is not a prosecution to remove a practitioner from the Social Security roles where the standard enunciated by SSA in the 2011 notice of final rules is “reasonableness” standard based on all the facts. 

· This was a decision, 50 years ago, from a District Court, not the U.S. Court of Appeals.
There are some factors, however, that should strike fear in the hearts of well-meaning elder and special needs attorneys in the Lewis case that are eerily close to our practice of elder and special needs law.  Specifically, in denying a motion for new trial by the tax accountant, note that the federal judge listed several factors that indicate SSA fee approval was required:

…If the real purpose of determining self-employment income was to knowingly further a claim then made or to be made before the Social Security Administration, such would constitute a "service" the fee for which may be regulated. On the other hand, if there was no evidence that the real purpose of the service performed in the determination of the self-employment income was knowingly performed in furtherance of a claim then made or to be made before the Social Security Administration, such work would not constitute a service the fee for which was subject to regulation.

        Under the record in this case there was evidence from which a jury could conclude on each count that the tax work performed by the defendant Lewis was in fact a service knowingly performed in connection with a claim before the Social Security Administration. In each instance there was evidence that (a) the applicant initially came to or was referred to the defendant for assistance in making a social security claim, (b) application was made for social security benefits immediately before or after the tax work was performed, (c) the tax returns filed were delinquent returns and reflected only delinquent self-employment tax which would have the effect of establishing social security eligibility, and (d) even though the defendant contended no charge was made for additional services, but only for the tax work, in most instances the defendant performed additional services in connection with the claim before the Social Security Administration. The Court is therefore of the opinion that under the record in this case a jury issue existed under Counts 3, 4, 5, and 6 as to whether the fee charged by the defendant was one subject to regulation under 42 U.S.C. § 406.

[235 F. Supp. 220, 222-223]

Following this line of the court’s reasoning, for special needs law attorneys it appears that a fee petition to SSA is required for preparation of a d4A SNT or a joinder agreement for a d4C pooled trust, or modification of a third party SNT where:
1. The client initially comes to or was referred to the attorney for assistance in making a SSI claim;

2. An application for new or continuing benefits was made immediately before or will be after the special needs planning work is performed;

3. The document(s) produced or services would have the effect of establishing SSI eligibility; and 

4. Regardless if the services performed produced some other benefit (e.g., estate planning), and the attorney contends that no charge was made for the SSI services and only for the estate planning services, “in most instances” the attorney will have performed additional services in connection with the claim before the Social Security Administration requiring fee approval.

The following shows, in chart form, the Lewis factors as defined by the court, and the practice of the typical special needs planning attorney:
	U.S. v. Lewis Factors
	Typical d4A SNT practice

	Referred for assistance to make viable Social Security claim
	PI attorney refers client to Elder or Special Needs atty to prepare SNT to preserve SSI eligibility

	An application was pending or made based on services rendered
	Client was already on, or will apply, for SSI benefits after SNT is executed

	The tax returns filed had effect of establishing Social Security eligibility
	The SNT prepared had the effect of establishing SSI eligibility

	Even though the CPA charged only for tax preparation, the effect was “services in connection with an SSA claim.”
	Even if the attorney bills for the services as “estate planning” the effect is to create SSI eligibility in an SSA claim


Application of the Fee Approval Rules and Regulations.  What works and what doesn’t?  Where is the line?  Like all good legal questions, the good legal answer is, “it depends.”
Office consultations.  At first blush, the Lewis case casts a broad net. Are there any exceptions recognized by SSA? Yes, in a private opinion letter sent by SSA to the national organization of Social Security attorneys, NOSSCR (the National Organization of Social Security Claimant Representatives which is NAELA’s counterpart in the SSA world), the agency expressed its opinion that Social Security attorneys who charge a consultation fee to evaluate whether to take a case, would be allowed to charge for the initial conference fee, and not have that fee approved in advance by SSA.
Not appearing before the agency (not submitting a notice of representation).  However, can an attorney avoid the attorney fee regulations by not submitting a SSA 1696 Notice of Appointment of Representative form which would, if submitted, force SSA to deal both with the claimant and the attorney? Not really, because as noted above in the POMS, “a representative…must obtain SSA's authorization to charge and collect a fee for services provided in proceedings before SSA irrespective of whether…the attorney/non-attorney was ever recognized by SSA as a claimant's representative, or the individual did not deal directly with or actually contact SSA.” POMS GN 03920.005B.

Furthermore, SSA defines “proceedings before SSA” to include “services in connection with” an application for benefits, a request to establish or continue benefits, and to modify or reinstate benefits, among other things. POMS GN 03920.005D.  SSI eligibility services by elder and special needs attorneys clearly involves helping the client get, keep, or change benefit amounts the client hopes to achieve.
Charging fees to the client’s special needs trust.  Some elder and special needs attorneys have argued that SSA fee approval is not required if the fee is to be paid by the trustee of the client’s special needs trust.  Again, however, SSA specifically advises in the same POMS paragraph quoted above that SSA must approve the fee even if “the fee is charged to or collected from the claimant or a third party (e.g., an insurance company), unless the requirements in GN 03920.010B. are met.”

So we are potentially under the agency’s fee approval process by POMS GN 03920.005 unless we can find an exemption in POMS GN 03920.010.
Clear Exceptions to the Fee Approval Process.  POMS GN 03920.010 does provide some clear exceptions to SSA fee regulations. 
Waiving Fees - Not charging a fee to the claimant or a third party.  Waiving all fees and doing the matter pro bono obviously removes the attorney from the fee approval process. However, the attorney must indicate on the Notice of Appointment of Representative that he is formally waiving any and all fees from any source, complying with another section of the POMS, GN 03920.020; 20 CFR §416.1520(e).
Charging a fee that will be paid by an exempt third party.  If the client will be “free of direct or indirect financial liability to pay a fee or expenses” because a “third-party entity, or a government agency” will pay from its own funds the costs and fees, and the representative has filed a 1696 form or written statement waiving all fees, the fee approval regulations will not be in play. POMS GN 03920.010B.2.

Working under contract for a Legal Services or Legal Aid program, or a Long Term Disability carrier is an example of an exempt third party payment.

The key operative phrase here is that the client be free of even “indirect financial liability” to pay the fee or costs. Suppose the attorney is employed to defend the validity of a trust, arguing that the trust should not be a countable resource. There may be a difference in application here between a Third Party Special Needs Trust (it was never the client’s money) and benefits multiple generations and parties, and a First Party Special Needs Trust containing only the assets of the disabled claimant, such as a personal injury settlement of the client’s claims or an inheritance the client already received free of trust but has to be transferred to a self-settled d4A First Party Special Needs Trust to maintain SSI eligibility. Clearly, funds in a d4A SNT are the client’s funds.  Thus, the d4A SNT Trustee cannot pay the attorney’s fee and the attorney cannot receive payment without advance approval by SSA. In the absence of a clear pronouncement by SSA, each practitioner is going to have to decide how to apply the SSA rules and regulations.  Reasonable people may disagree, but each will take action (or not) based on their own comfort level.
Legal Guardian’s Fee for Establishing a Special Needs Trust Approved by the State Guardianship Court. One of the regulations, 20 CFR §416.1520(e)(2) specifically removes the SSA fee approval process where “a court authorizes a fee for your (the client’s) representative based on the representative’s action as your legal guardian or a court-appointed representative.” POMS GN 03920.010B.2.

More helpful is POMS GN 03920.010(E) which further explains that:
A legal guardian, committee, conservator, or other state court-appointed representative (hereinafter “legal guardian”) may ask the court to approve a fee for services provided in connection with proceedings before us.  If the court orders a fee, we do not need to authorize that fee.
Thus, the legal guardian’s fee for taking steps to petition for the establishment of a Special Needs Trust and to move the guardianship funds, which count against eligibility, to an SNT which doesn’t count, would be protected IF the court considers and approves the legal guardian’s fee.  
Attorney’s Fee for Establishing a Special Needs Trust through “court proceedings.”  Compare GN 03920.010(E) “A legal guardian…may ask the court to approve a fee for services provided in connection with proceedings before us. If the court orders a fee, we do not need to authorize that fee” (emphasis added) with the provisions for attorneys with the broader rule in subparagraph (D): 
We do not consider the services in proceedings before state or Federal courts (even if the state court action was to establish relationship or death) to be services provided in connection with proceedings before us; therefore, the fee authorization provisions do not apply to court proceedings.
GN 03920.010(D). The latter exception for “court proceedings” does not require that the attorney fee has to be ordered by a court.

The court proceedings exception is not limited to establishing the SNT in guardianship court. Trial and other divisions of the courts would fall under this exception.  

However, there is no further explanation of what “court proceedings” means.  Is it simply the preparation of a motion to establish a Special Needs Trust rather than drafting the trust itself? What if the elder or special needs attorney prepares the SNT at the request of the trial attorney who presents it in the court proceedings, but the SNT attorney is not an attorney of record nor even appears in person at any hearings? 

The example given “the state court action was to establish relationship or death” clearly is a proceeding in state court.  The last two sentences of subparagraph D suggest that when drafting this POMS, SSA staff were considering the “court proceedings” exception more in the context of federal court appeals of denial of SSI claims. If the court awards a fee, but it is to be paid from the client’s retroactive award, SSA “must still withhold past due benefits for possible direct payment of fees authorized by the court. For information about reimbursement of expenses incurred in the court of court actions (see Equal Access to Justice Act GN 03990.000).”  Since EAJA fees are routine in federal court actions against the agency but not found in state court actions in general, the context of the broad “court proceedings” exception may be limited to federal court appeals of denial of SSI claims, and not be a broad grant of immunity to elder and special needs attorneys whose fees are almost exclusively related to state court proceedings if they are in state court at all.

However, the plain language of the POMS – “services in proceedings before state or Federal courts” – would seem to indicate a safe harbor for attorneys who use probate, guardianship or general jurisdiction or trial courts to take steps necessary to qualify the client for SSI benefits.

For both legal guardians and for attorneys, if the court orders less than what the representative wants, a fee for work other than that connected with the “court proceedings” requires the filing of a fee petition with Social Security before payment for any additional “services.” Further, with respect to legal guardians at least, SSA will advise the guardian that “it will not act on the fee request until the state court has acted.”
Practice Suggestions.  Where a court may have to approve a personal injury settlement for a minor child or a disabled incompetent adult, ask the PI attorney to include your fee in the list of items to be approved by the court to help bring your services within the “court proceedings” exception to SSA fee approval.

Secondly, when drafting a d4A Special Needs Trust that will be required as the result of a personal injury award or an inheritance from an open probate estate, it may be advisable to place the court style of the case, “Smith v. Jones, Case No. 15-7895…” at the top of the Special Need Trust document to help tie the work to the “court proceedings” even in cases where a parent or grandparent is establishing the trust as grantor, but certainly in cases where the SNT is established by the legal guardian or by the court.
Some Comments and Materials on the Mechanics of the Fee Approval Process.  Once it’s determined that the case will require SSA fee approval, what are the options and the mechanics?  This topic alone, is subject to CLE courses by itself.  However, the basics are outlined below.
Practice Tip – Proper Use of Attorney’s Trust Account:  Even on a good day, it can take a very long time to secure approval of a fee.  Client satisfaction with attorney services falls at a great rate, even if the attorney was successful in completing the mission and getting the benefits the client sought. If the attorney plans to charge hourly or a flat rate, rather than on a contingent fee basis, to guarantee a fee for services performed, the attorney may want to charge a retainer and place the funds in an escrow or attorney’s trust account until SSA approves the fee. Such a procedure is specifically authorized by the Commissioner. Per SSR 82-39:
Consistent with Social Security law and regulations, an attorney may solicit from Social Security and black lung claimants whom he or she represents before SSA a deposit of money into a trust or escrow account as a means of assuring payment of the fee for services in connection with such representation; provided that:

a. the claimant willingly entered into the trust or escrow agreement and willingly deposited the money in the trust or escrow account; and

b. none of the money in the account is paid over to the attorney unless and until SSA has authorized a fee for the attorney, and then only in an amount up to, but not exceeding, the authorized fee; and

c. any funds in the account in excess of the authorized fee will be refunded promptly to the claimant.

At the time the attorney petitions for a fee, the amount of money held in the trust or escrow account must be disclosed to SSA.
Fee Petition Process versus Fee Agreement Process.  The Social Security Administration has two separate methods for reviewing and approving attorney’s fees, the “fee agreement process” and the “fee petition process.”  

The “fee agreement process” depends on the claimant having a retroactive award (that is, benefits owed to the client by SSA but not yet paid), is relatively quick, but does limit the attorney fee recovery to no more than $6,000, a cap last fixed by the Commissioner in 2009 with no increase in the last six years.  The typical approved fee agreement limits the fee to 25% of the past due benefits, and no fee petition is required.  The payment is automatic, and SSA does the calculation of the retroactive fee and the attorney’s 25% and sends the check directly to the attorney. Other than costs, the attorney waives charging any additional fee. SSA will automatically execute the fee agreement payments if the attorney has filed the appropriate documents confirming his representation (the SSA 1696 Notice of Appointment) and a copy of an approved Attorney Fee Agreement between the attorney and the client.

The “fee petition process” must be used in all other cases. It requires keeping very detailed time records. See the form
 for petitioning for approval of the fee. The fee petition process has been described as “slow, burdensome, generally stingy and leaves inordinate discretion in the hands of decision makers.” Bush, supra, §700. 

Whether the attorney will want to charge hourly or a flat rate and use the fee petition process, or the fee agreement process, a contingent fee based on the amount of the client’s SSI retroactive award, depends on whether the elder and special needs attorney is playing offense or defense.

By offense, we mean that the elder or special needs attorney is proactively preparing documents that will secure for the first time or maintain SSI eligibility. If the client is already receiving SSI and the Special Needs Trust is merely to maintain eligibility, for sure the attorney will want to use the Fee Petition Process and not the Fee Agreement Process because there may be no retroactive award and 25% of zero is zero. Even if the client is about to apply for the first time for SSI, it is doubtful that if the trust is properly prepared, meeting all the SSI rules in the POMS SI 01120.199 et seq., the likelihood of the SNT being immediately reviewed and approved is high, and therefore there could be almost no retroactive benefits from which to pay the attorney out of the client’s award. Therefore, the attorney would probably want to charge a flat rate or hourly fee and submit a Fee Petition using the form.

By defense, we mean that the claimant is not currently on SSI benefits because SSA has denied eligibility and the attorney is going to contest the denial. In that case, given the very long time to request and have a hearing before an ALJ, the attorney may wish to use the Fee Agreement Process. A contingent fee may result in a sufficiently large retroactive SSI award that 25% of the retroactive award due the client will result in a fair fee.
Where to submit the Fee Petition. If you performed legal services for the client’s case at the Initial or Reconsideration levels, send the petition to the address of the Award Letter announcing the favorable outcome. If the matter was denied at the initial and reconsideration stages, the fee petition is filed with the Administrative Law Judge who heard the case.  If the case went to the Appeals Council, then at the Appeals Council level.  See the procedural chart (Exhibit D) which outlines the various levels of appeal.
ALJ standard when approving your fee.  When you do submit a Fee Petition to an ALJ, be aware that there is another set of instructions that the ALJ will use to evaluate the appropriateness of your petition.  The SSA Administrative Law Judges have a separate manual, called HALLEX, which are the administrative “rules of court” containing specific national Office of Disability Adjudication and Review (ODAR) policy.  One HALLEX section deals with Fee Petitions, and provides a good guideline for the attorney who is filing a brief in support of the attorney’s petition.
HALLEX I-1-2-57.Evaluating Fee Petitions
Last Update: 2/25/05 (Transmittal I-1-48)
There is no maximum fee amount that can be authorized in the fee petition process. A fee authorizer evaluating a petition must consider the following criteria for evaluating fee petitions and determining a representative's reasonable fee.
A. Criteria for Evaluating Fee Petitions
When evaluating the fee petition to determine a reasonable fee for representation, the fee authorizer must consider the factors listed below.
1. Purpose of the Program
The fee authorizer must consider the purpose of the program. For title II this purpose is to provide the measure of economic security for program beneficiaries. For title XVI, the purpose is to assure a minimum level of income for supplemental security income recipients who otherwise do not have sufficient income and resources to maintain a standard of living at the established Federal minimum income level.
2. Services Provided
Depending on the circumstances in the case, the fee authorizer also will consider whether the representative:

· Researched relevant law or rulings.

· Searched old records to obtain the evidence.

· Arranged a medical examination.

· Submitted medical or lay evidence of disability or other factors of entitlement.

· Contacted the Social Security Administration (SSA) as needed about the status of the claim.

· Participated at the hearing.

· Promoted timely decision making or acted in a way that delayed the issuance of the decision without justification.
NOTE:  Recognize that SSA does not set a standard value for each type of service because of the variety of activities in which a representative may engage and because the same activity may be more demanding in one situation than another. Even routine services are necessary and have value.
Examples:
1. A representative submitted a copy of a hospital report that served as the primary basis for the Administrative Law Judge (ALJ) finding the claimant disabled.

2. A representative submitted a copy of medical evidence she had used successfully in a recent workers' compensation claim to support the claim for a period of disability and disability insurance benefits. The representative provided SSA with readily available evidence we may not have had. However, the submission of new medical evidence relating to the period before insured status expired would have been a far more valuable service.
3. Complexity of the Case
Evaluate the complexity of the case based on the work or documentation needed to resolve the issues. Do not underestimate complexity because of the representative's knowledge or experience as a representative.
Example: A representative contacted numerous sources for information used to establish the claimant's date of birth, a task of some complexity.
4. Level of Skill and Competence Required in Providing the Services
Consider the issues involved and the probing the representative did to resolve them. Do not base the assessment on what the fee authorizer would have done following existing instructions or on what the representative could have done theoretically, given his/her expertise.
Example: One representative submitted a copy of the evidence he used in the claimant's workers' compensation claim. A representative in another case scheduled a medical examination and submitted the results for evaluation, along with other new evidence showing the claimant's condition. The representative's actions in the second case demonstrate greater skill and competence.
5. Amount of Time Spent on the Case
Credit the time allegedly spent on services (e.g., one hour to arrange a medical appointment), unless the time seems exaggerated or inordinate (e.g., 20 hours to research when the fee authorizer knows the representative regularly handles social security claims).

Refer to B. below for time to exclude.
6. Results the Representative Achieved
Consider the results achieved along with all the other factors.

· Do not permit this factor to completely override the others. If SSA made a favorable determination on one claim and an unfavorable determination on another claim, the fee authorizer should not disregard the other factors and authorize the fee amount the representative requests in the first, but authorize no fee in the second, simply because of the outcome.
EXCEPTION:
If the representative and claimant have entered into a contingency contract, providing that there will be no fee if the claim is not favorably decided, SSA will honor that provision. In such a case, SSA will not authorize any fee for services if the representative petitions.

· Do not authorize the fee primarily on the basis of the amount of benefits awarded (or lack thereof); the benefit amount payable is unrelated to the extent or caliber of services the representative provided.
Example: An assessment of his client's description of symptoms prompted the representative to develop evidence of a medical condition the field office and Disability Determination Services had overlooked. This established the claimant's entitlement to disability insurance benefits. When evaluating, you credit the favorable results the representative achieved. You also credit the representative's demonstrated skill and competence in a case complicated by the claimant stressing the symptoms of a medical condition that alone was not disabling, and SSA not recognizing the significance of his other symptoms.
7. Level(s) in the Administrative Process
Consider the level(s) in the administrative process at which the representation began.
Example: If the claimant appointed the representative after receiving notice of the reconsideration determination and the ALJ favorably decided the claim, assume the representative interviewed the claimant about what had happened thus far, researched the law and eligibility factors, and determined whether new evidence was available.
8. Amount of Fee Requested
Consider the amount the representative requested and apply all of the factors listed above in conjunction with the excluded items identified in B. below. After considering these factors, if the fee the representative requested is reasonable for the services he/she provided, authorize a fee in the amount requested. The fee authorizer may authorize a fee in a lesser amount than that requested, providing it is reasonable.
B. Excluded Activities
In evaluating the amount of time a representative spent on the case, the fee authorizer must exclude any time claimed for:

· preparing the fee petition or any other activities related to charging or collecting a fee, such as status inquiries; and

· services the representative did not provide before SSA. (See I-1-2-5 and I-1-2-52 (B.).)
C. Expenses
The representative's expenses are not considered part of the fee for services. The representative must look to the claimant for reimbursement of any expenses.
D. Concurrent Titles II and XVI Cases
Pursuant to Social Security Ruling SSR 83-27 (C.E. 1983, p. 77), SSA determines a reasonable fee for the services provided in connection with both the titles II and XVI programs when all the circumstances below apply.

· The concurrent titles II and XVI claims, or post-entitlement or post-eligibility actions, involved a common substantive issue (e.g., disability).

· Although some services may have been unique to the title II or XVI claim or post-entitlement action, most of the representative's services focused on resolving the common issue. The representative did not perform two sets of services different in most respects.

· The services the representative provided led to favorable determinations or decisions in both cases.

If the representative is eligible for direct fee payment, under SSR 83-27 SSA will certify the fee amount for direct payment from title II past-due benefits withheld unless a portion of the fee amount is attributable to services provided exclusively in connection with the title XVI program.

When evaluating the fee petition to determine a reasonable fee for representation in concurrent titles II and XVI cases that involved a common substantive issue, consider the circumstances above, as well as:

· The purposes of the programs, in A.1. above; and

· The factors listed in A.2. through A.8. above.

If all the criteria and factors are met and SSA is withholding for possible direct payment of a representative's fee, decide whether any services were so unique to the supplemental security income program that you must designate a portion of the fee amount as attributable to title XVI exclusively.
E. Documenting the Fee Rationale
Complete the Form SSA-1178 (Evaluation of Fee Petition for Representation) (refer to POMS GN 03930.150B.) to document the rationale for setting the fee. Use this form to show the amount of the fee you find reasonable, and to explain and document your rationale. The rationale must reflect how you set the fee using the factors in A.1. through A.8. above.

If the amount of the fee you believe is reasonable is $10,000 or less, file the SSA-1178 in the hearing office or Appeals Council file when the SSA-1560A-U5 is distributed. (See I-1-2-58 for procedures on processing the SSA-1560A-U5.)

If the amount of the fee you believe is reasonable exceeds $10,000, send the recommendation you prepared on the SSA-1178 to the authorizing official with the SSA-1560A-U5. Refer to I-1-2-52, Authority to Approve Fee Petition.
The typical Bar regulations as evidenced by the ABA Model Rules for the “reasonableness” of a fee have not been incorporated in the SSA determination process. In the Social Security practice, Social Security attorneys find that ALJs focus almost exclusively on the time spent by the attorney to the exclusion of other factors that the ABA recognizes as important. For example, in state court cases, it is standard to submit with the petition for fees, affidavits of the prevailing rate in the community, the experience and particular expertise of the attorney, and a factor for the contingent nature of the fee.  None of these are considerations in the SSA formula as applied. Using “time spent” as a sole measure rewards inexperience and inefficiency and unfortunately and unnecessarily encourages creative writing by petitioning attorneys.
Additional items.  As noted at the outset, the whole mechanics of securing fee approval could be the subject of an afternoon of CLE.  Again, Tom Bush’s practical book, with forms, cannot be recommended highly enough, if the attorney intends to regularly provide services in this area of practice.
Paper files versus ERE electronic folders. SSI cases involving financial eligibility, as opposed to medical determinations of disability, are handled the old-fashioned way, with paper folders in the Social Security and ALJ offices.  This is mentioned here because on the attorney’s SSA sub-web-page, there are numerous references to the mandatory nature of using the paperless Electronic Records Express (ERE) method of submitting documents to SSA.  If in doubt, ask the SSA Claims Representative at the local office if the case is at initial or reconsideration levels, or the staff at the local ODAR if the case is already at the ALJ level.  They will tell you if it is a “paper file.”  If it is an “electronic folder” then the attorney will have to become authorized and trained to use the ERE submission process.
Questions about attorney fee regulations.  Any questions about attorney fee regulations, particularly policy issues, can be addressed to the Office of the General Counsel, Social Security Administration, P.O. Box 17788, Baltimore, MD 21235–7788, (410) 965–3196.
Next Steps – Advocacy with the SSA Office of General Counsel for Relief.  The author is currently working with the Executive Director of the National Organization of Social Security Claimant Representatives (NOSSCR) to approach SSA’s Office of General Counsel, the SSA division which regulates attorney’s fees, to secure more specific guidance on the application of the fee approval process to special needs planning, and hopefully secure an exemption from the process for SNT preparation.  Stay tuned!
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ATTACHMENTS
Exhibit A – NOSSCR Memo with 1982 SSA Letter

Exhibit B – Appointment of Representative – SSA form 1696

Exhibit C – Petition to Obtain Approval of a Fee for Representing a Claimant 
before the Social Security Administration – SSA form 1560

Exhibit D – Flowchart of the SSA Appeals Process
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	� A Memo from NOSSCR to members which includes the 1982 SSA letter to NOSSCR is attached through the kind assistance of Barbara Silverstone, Executive Direct of NOSSCR. Join NOSSCR at � HYPERLINK "http://www.nosscr.org/"��www.nosscr.org�.
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	� SSA has quick and easy access to standard forms for Request for Hearing, Notice of Appointment of Representative, as well as the Petition for Approval of a Fee through its � HYPERLINK "http://www.socialsecurity.gov/forms/"��website forms page�. Many of the forms are PDF and fillable. 
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